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JOHN MARSHALL. 


E. 
SOLDIER, LAWYER, STATESMAN, AND MAN. 


THE John Marshall Day addresses were so many in number and so excellent in char- 
acter that it has been found impossible to include in one number of THE GREEN BaG all 
that it seemed essential to reprint from these addresses. It has been necessary, therefore, 
to change the plan announced last month; and, instead, the Marshall article will be pub- 
lished in two parts. The present instalment is given to the consideration of John Marshall’s 
career as soldier, lawyer and statesman, and of his character as aman. To the May issue 
is left the consideration of Marshall as judge and jurist. Naturally most of the orators 
dealt with their subject from the legal standpoint; some of them, indeed, confined them- 
selves wholly to the consideration of that side; so that it happens that a number of the 
distinguished speakers on John Marshall Day are not represented in the present number. 
— The Editor. 


N his eloquent address at Richmond, Vir- | contest between the mother country and 

ginia, Mr. Justice Gray, of the Supreme | her colonies drew me from my studies and 
Court, quotes from a letter from Chief Jus- | my father from the superintendence of them; 
tice Marshall, dated Richmond, March 22, | and in September, 1775, I entered into the 
1818, and addressed to Joseph Delaplaine, | service as a subaltern. I continued in the 
Esq., Philadelphia, the following autobiog- | army until the year 1781, when, being with- 
raphy of the Chief Justice: out a command, I resigned my commission, 

“T was born on the 24th of September, | in the interval between the invasions of Vir- 
1755, in the county of Fauquier, in Virginia. | ginia by Arnold and Phillips. In the year 
My father, Thomas Marshall, was the eldest | 1782 I was elected to the Legislature of Vir- 
son of John Marshall, who intermarried | ginia, and in the fall session of the same year 
with a Miss Markham, and whose parents | was chosen a member of the Executive 
migrated from Wales, and settled in the | Council of that State. In January, 1783, I 
county of Westmoreland, in Virginia, where | intermarried with Mary Willis Ambler, 
my father was born. My mother was named | the second daughter of Mr. Jacquelin 
Mary Keith; she was the daughter of a | Ambler, then Treasurer of Virginia, who 
clergyman of the name of Keith who mi- | was the third son of Mr. Richard 
grated from Scotland, and intermarried with | Ambler, a gentleman who had_ mi- 
a Miss Randolph on James River. I was ed- | grated from England, and_ settled at 
ucated at home, under the direction of my | Yorktown, in Virginia. In April, 1784, I re- 
father, who was a planter, but was often | signed my seat in the Executive Council, 
called from home as a surveyor. From my | and came to the bar, at which I continued, 
infancy I was destined for the bar; but the | declining any other public office than a seat 











158 


The Green Bag. 





in the Legislature, until the year 1797, when 
I was associated with General Pinckney 
and Mr. Gerry in a mission to France. In 
1798 I returned to the United States; and in 
the spring of 1799 was elected a member of 
Congress, a candidate for which, much 
against my inclination, I was induced to be- 
come by the request of General Washington. 
At the close of the first session, I was nom- 
inated, first to the Department of War, and 
afterwards to that of State, which last office 
I accepted, and in which I continued until 
the beginning of the vear 1801, when Mr. 
Ellsworth having resigned, and Mr. Jay 
having declined his appointment, I was nom- 
inated to the office of Chief Justice, which I 
still hold. 

I am the oldest of fifteen children, all of 
whom lived to be married, and of whom nine 
are now living. My father died when about 
seventy-four years of age; and my mother, 
who survived him about seven years, died 
about the same age. I do not recollect all 
the societies to which I belong, though they 
are very numerous. I have written no book, 
except the “Life of Washington,” which was 
executed with so much precipitation as to 
require much correction.” 

“My earliest knowledge of the existence of 
such an autobiography,” Mr. Justice Gray 
adds, “was obtained from a thin pamphlet, 
published at Columbus, Ohio, in 1848; found 
in an old bookstore in Boston; and contain- 
ing (besides Marshall’s famous speech in 
Congress on the case of Jonathan Robbins) 
only this letter, entitling it ‘Autobiography of 
John Marshall.’ The internal evidence of its 
genuineness is very strong; and its authenti- 
city is put almost beyond doubt by a fac- 
simile (recently shown me in your State 
Library) of a folio sheet in Marshall’s hand- 
writing, which, although it contains neither 
the whole of the letter, nor its address, bears 
the same date, and does contain the principal 
paragraph of the letter, word for word, with 
the corrections of the original manuscript, 


and immediately followed by his signature.” | 


This interesting autobiography is, perhaps, 








the best possible introduction to the follow- 


_ ing sketch of the great Chief Justice. 


ANCESTRY, BIRTH, YOUTH. 

At an early period of Virginia’s history 
at Turkey Island (a plantation some fifteen 
or twenty miles from the city of Richmond, 
near the scene of the terrific battle of Mal- 
vern Hill) lived the Virginia planter, Wil- 
liam Randolph. He was the ancestor of all 
of that name in Virginia, and from him de- 
scended, in direct line, Thomas Jefferson, 
John Marshall and Robert E. Lee; a trium- 
virate of civic, judicial and military power. 
Sprung from a distinguished lineage; trained 
in a school where the amenities of life as 
well as “the humanities” were taught in their 
highest excellence, John Marshall practiced 
from his earliest childhood a scrupulous re- 
gard for the rights and feelings of others, 
and an indulgence to all faults, except his 
own." 


Although the imperishable renown of 
Marshall rests largely upon the distinction 
attained by him in public office, it is never- 
theless an interesting fact that he came from 
a distinguished ancestry. He belonged to 
that race of cavaliers whose influence upon 
the American character and our national 
history has been distinctively marked. 

John Marshall was born September 24, 
1755, at Germantown, a small village in 
what was then frontier county of Fauquier, 
in the Colony of Virginia. He was descend- 
ed from-Captain John Marshall, who came 
to Virginia about 1650. His great-grand- 
father was Thomas Marshall of Westmore- 
land County, Virginia, and his grandfather 
was John Marshall of the “Forest,” in the 
same county. His father was Colonel 
Thomas Marshall, a friend of Washington, 
and who took an active part in the Revolu- 
tionary war. The grandfather of the Captain 
Marshall, who first settled in Virginia, was 


| also a military man and fought as a captain 


! Professor Henry St. George Tucker, of Washington and 
Lee University. 
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at the siege of Calais, where he was desper- 
ately wounded, and claimed descent from 
the father of William Marshall, Earl of Pem- 


broke, the first of the barons to sign Magna | 
| also that he enjoyed the solitude of the for- 


Charta. 

The mother of John Marshall was Mary 
Isham Keith; and it is said that her lineage 
reaches back to the remotest period of 
Anglo-Saxon history, and to Egbert, the 
first king of the 
He p- 


She was 


Saxon 
tarchy. 
the daughter of 
Rev. Jas. Keith, 
an Episcopal 
minister. 

Now, in conse- 
quence of the 
removal of Mar- 
shall’s father, 
shortly after the 
birth of his old- 
est son, John, 
the boyhood 
home of the sub- 
ject of this ad- 
dress was situa- 
ted about thirty 
of 
his birthplace in 
the mountainous 
region east of 
the Blue Ridge, 
at a place 
called the “Hol- 
well calcu- 
lated, so far as nature and surroundings can, 
to develop the purer and nobler qualities 
of a boy. The neighborhood was destitute 


miles west 


low,” 


| est, and “was a dreamer of dreams.” 


sports of the field. At that period of his 
life he was thoughtful and quiet in manner, 
rather sedate for a lad of his age, but full of a 
dreamy and poetic enthusiasm. It is said 


As 


| we glance at his characteristics in later life, 


MARY ISHAM MARSHALL (from an old painting). 
Mother of Chief-Justice Marshall. 


of schools, but during the period preceding | 


his fourteenth year Marshall received from 
his father a not inconsiderable training in 
literature, and thus he early acquired an 


intense love of that branch of learning. As 


a boy he was peculiarly attracted by the 
beauty of the scenery in the vicinity of his 
home, and we are informed that he dwelt 
with nature and delighted in the youthful 





we are hardly disposed to class him, even 
in boyhood, as a mere dreamer of dreams. 
One is more 
inclined, I think, 
to the 
dreams of his 
youth as_ those 
longings natural 
to a_ vigorous 
and ambitious 
spirit looking 
out into the 
future and 
building castles 
of achievement 
and success. 
Nevertheless, it 
is doubtless true 
that Marshall’s 
character, at that 
early period, was 
imbued with 
more or less 
poetic fervor. 
It would be 
strange, in- 
deed, had it 
been otherwise, 
reared in the 
love of the English classics and with so 
much in nature around him to charm 
the eye and incite the imagination. We 
know, in fact, that in his maturer years, and 
even late in life, he was occasionally given 
to express some deep emotion of the soul 
in metrical ‘composition." 


view 


Marshall had literary leanings in his earlier 


| years, not in the direction of the law. He 


cultivated the Muse of Poetry, with at least 


* Honorable Charles N. Potter, Chief Justice of the Su- 
preme Court of Wyoming. 
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some small result in verse. He had the ex- 
ample of the great lawyers who have occa- 
sionally dropped into poetry. But with him, 
as with them, it seems to have been a mere 
casual and accidental fault — an instance of 
Homeric nodding. .. In his earlier years 
he wrote a small volume of verses, but, as 
his biographer felicitously puts it, “He ex- 
hibited in this matter the same rare good 
sense that characterized him in all things,” 
he never published it. Certainly, the offence 
was grave, yet he nobly redeemed himself 
and afterwards lived it down.* 


MILITARY CAREER. 
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between the British and the Americans, in 
which the Americans were victorious; that 
more fighting was expected, that soldiers 
were called for, and that it was time to 
brighten their arms and learn to use them in 
the field, and that if they would fall into line 


| he would show them the new manual exer- 


cise, for which purpose he had brought his 
gun. With this remark he brought his gun 
to his shoulder, went through the manual 


| exercise by word and motion, deliberately 
| pronounced and performed in the presence 


When the sound of the shot, which was | 


heard round the world, reached a sparsely 
settled locality in the Blue Ridge region of 
northern Virginia, known as the “Hollow,” 
where there were no schools or newspapers, 
a youth of nineteen, who was to become the 
colossal Judge, who was to expound and give 
vital force to the Magna Charta of American 


of the company. This he did before he re- 
quired the men to imitate him, and then pro- 
ceeded to exercise them with the most per- 
fect temper. After a few lessons the com- 
pany was dismissed, and addressed for an 
hour on the subject of the impending war, 


| after which he challenged an. acquaintance to 


a game of quoits, closed with a foot race and 
other athletic exercises, and walked another 


| ten miles to his father’s house, where he ar- 
| rived a little after sunset. 


liberties, who was to become the great Chief | 
Justice, who, to paraphrase Webster’s fam- | 
| which I have referred, he was a little more 


ous figure of speech descriptive of the 
genius of Hamilton, was to touch the written 
Constitution that it should spring into life 
and become a living truth in the eyes of the 
world, left his home, where balm tea and 
mush were relished, and where the women 
used thorns for pins, primitive conditions to 
which he ever recurred with fondness, and 


At the time he joined the company upon 
the news of Lexington and Concord, to 


than nineteen years of age, and has been 
described by a kinsman, as being about six 
feet in height, straight and rather slender, of 
dark complexion, showing little if any rosy 


| ted, the outline of the face nearly a circle, 


eyes dark to blackness, strong, penetrating, 


'and beaming with intelligence and good 


armed with a gun, wearing a pale blue hunt- | 
| terminating in a horizontal line of massive 
| raven-black hair of unusual thickness. 


ing shirt, with trousers of the same material, 
fringed with white, and a round black hat 
mounted with a buck’s tail for a cockade, 
walked ten miles from his father’s home to 
the muster-field, and, in the absence of the 
captain, informed the company of minute 
men assembled, that, instead of a better, he 
had been appointed a lieutenant, and that 
he had come to meet them as fellow-soldiers 
who were likely to be called on to defend 
their country and ‘their own rights and lib- 
erties invaded by the British; that there had 
been a battle at Lexington, in Massachusetts, 


t Honorable Neal Brown, of Wassau, Wisconsin. 


nature, an upright forehead, rather low, and 


Common men may be brave in battle, so 


| in dealing with the life of this most remark- 
| . . . : 
able man as a soldier, and in the light of his 





future greatness in other lines, one does not 
care so much for personal deeds of valor in 
battle as for the motive for action, the sense 
and appreciation of duty, and the manner in 
which he performed the service to which he 
attached himself. We are looking for a side- 
light upon the character of a future man of 


| inexorable logic and stupendous intellectual 


and moral force, and thus it becomes import- 
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ant to inquire, whether, in the exuberance 
and the glorious fervor of youth, he thought 
only of martial display and the glory of mili- 
ary victory, or, whether he belongs to that 
class of soldiers who thoughtfully consecrate 
themselves to what they conceive to be 
a duty to themselves, and to their country; 
and we must in justice place him in the latter 
class, and accord to his memory all the glory 
that such a motive, such a consecration, and 
such a service entitle him. His thoughtful- 
ness in preparation, his industry, and his 
intelligence, his patience in camp, his bravery 
in the discharge of duty in the face of the 
cnemy, and his instant return to the peace- 
ful walks of life, furnish abundant and un- 
mistakable evidence, that he was a soldier 
of duty, rather than of thoughtlessness and 
vanity. 

In his remarks to the company of which 
he was a lieutenant, and to which I have re- 
ferred, he spoke of a battalion about to be 
raised, and said he was going into it, and 
expected to be joined by many of his hearers. 
Hostilities in the North, and the aggressive 
attitude of the British in Virginia, soon 
caused the volunteers of Culpepper, Orange 
and Fauquier Counties to form themselves 
into a regiment. Thomas Marshall, the 
father, became major, and john, the son, be- 
came a lieutenant in one of the companies. 
This regiment carried a flag displaying a 
coiled rattlesnake, and bearing the motto, 
“Don’t Tread On Me,” and the regiment was 
known by the British as “the shirt-men.” 
They were dressed in green hunting-shirts, 
“homespun, homewoven, and homemade,” 
with the words “Liberty or Death” in large 
white letters on their bosoms, and with buck- 
tails in their hats and tomahawks and scalp- 
ing knives in their belts, they marched to 
Williamsburg. Under the excitement of the 
war spirit of the day, this organization of 
minute men, so equipped and uniformed, 
drew to itself a vast amount of glory, and 
must have carried terror to the hearts of the 
foe. John Randolph once extravagantly 
said in the Senate of the United States that 





these men “were raised in a minute, armed 
in a minute, marched in a minute, fought in 
a minute, and vanquished in a minute.” This 
regiment was in the engagement at the Great 
Bridge, and in the campaign which resulted 
in the capture of Norfolk. The British were 
in a fortified position at the bridge across the 
south branch of the Elizabeth River, and a 
detachment of minute men under Colonel 
Woodford, to which Lieutenant John Mar- 
shall’s company was attached, led the ad- 
vance, and secured a position at the cause- 
way on the opposite side from the enemy, 
and held it until the battle of December 9, 
1775, when the British being routed and 
subjected to severe loss, spiked their guns, 
and retreated to their ships. On the four- 
teenth of December the Virginians entered 
Norfolk, where Marshall remained with the 
troops until the town was bombarded and 
burned by the British fleet on the first of 
January, 1776. 

The battle of the Great Bridge was the 
first engagement in Virginia, and with it 
came John Marshall’s first actual experience 
in war, and he is said to have borne an active 
and honorable part. Marshall gives an ac- 
count of this campaign in his “Life of Wash- 
ington,” but forbears giving any prominence 
to himself. In the summer following, the 
conditions were such as to require a greater 
force in Virginia, and as a result eleven regi- 
ments were raised, which were later taken 
into the Continental line. Thomas Mar- 
shall, the father, became the colonel of the 
third, in which James Monroe was a lieu- 
tenant, and which was with the army of 
Washington. John Marshall, the son, was 
made first lieutenant in the eleventh, and in 
the following winter went with his regiment 
into camp with the army of the Commander- 
in-Chief at Morristown. During the winter 
of 1776-77 he was promoted to the rank of 
captain, and was in command of his com- 
pany during the spring and summer cam- 
paign of 1777. On the twenty-fourth of 
August, and the day before General Howe 
landed his forces at the Elk River Ferry, the 


, 
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American army marched through Philadel- 
phia and toward the Brandywine. The 
army at this time, according to Mar- 
shall’s statement, after uniting with. the 
Pennsylvania militia, did not number 
more than 11,000 effective men. Young 
Marshall’s company was attached to a 
corps of light infantry under General 
Maxwell, which advanced and engaged 
in a skirmish at Iron Hill, but Maxwell soon 
retreated over White Creek, with a loss of 
forty men, The corps to which Marshall be- 
longed held the advance of the army in cross- 
ing the Brandywine, and went into position 
on the hills south of the river on the road 
leading to Chad’s Ford. The corps was im- 
mediately under arms and engaged in skir- 
mishing with the enemy, but early in the day 
gave way, and recrossed the river below the 
ford, taking up a position which was only 
separated from the British by the river and 
a thin strip of wood. While the force was in 
this position, it is understood that Marshall 
took part in a sharp and hazardous skirmish 
which engaged a large body of the enemy; 
but in his own account of the affair he mod- 
estly refers to himself as an eye-witness. 
Young Marshall was in command of his 
company in the hotly contested battle of the 
Brandywine, where his father, in command 
of the third regiment, notably distinguished 


himself by holding, under severe loss, his | 


position in a wood against largely superior 
numbers long after his division had retreated 
from its position. 

At Germantown young Marshall’s com- 
pany was attached to Woodford’s brigade, 
which was in that part of the left wing oppo- 
site the British right. The infantry of the 
British right was sharply attacked and 
driven from the field, and while the brig- 
ade to which Marshall belonged was gal- 
lantly pursuing the retreating enemy, its 
onslaught was retarded and broken by the 
destructive fire of the British from the 
famous stone house. 


There are few historical details of the ser- | 


vice of subordinate revolutionary officers, so 





| man I ever knew. 


| difference. 





we are without particular description of the 
conduct of young Marshall on the field. It 
is enough, however, to know that his career 
was honorable, and that he sought oppor- 
tunity for service in the most active and 
hazardous parts of the various fields of action 
with which he was connected, and evidence 
is abundant that the skill and courage of the 
young Virginian were sufficient for the most 
serious work to which a soldier may be 


| called. 


Young Marshall is a part of the sad story 
of the terrible winter of 1777-8 at Valley 
Forge. He shared the sufferings and the 
privations of the army for the entire winter. 
The extreme cold and the hunger reached 
officers and men alike. We have the words 


| of Washington, that “no history extant can 


furnish an instance of an army suffering 
such uncommon hardships, and _ bearing 
them with the same patience and fortitude.” 
It is here that we have a sufficient test of 
the soldierly qualities of young Marshall. 
There was no pomp of parade, or of war, no 
gorgeous military display to stir the enthusi- 
asm of youth. The cold, the nakedness and 
the hunger were such as to try the souls of 
strong and mature men. Here we find con- 
ditions which try the mettle, and the fibre 
of men; and let us see how the future illus- 
trious Chief Justice acquitted himself. Let 
the words of a messmate tell. Lieutenant 
Slaughter says: “He was the best-tempered 
During his sufferings at 
Valley Forge, nothing discouraged, nothing 
disturbed him. If he had no bread to eat, 
it was just as well; if only meat, it made no 
If any of the officers murmured 
at their deprivations he would shame them 
by good-natured raillery, or encourage them 
by his own exuberance of spirits. He was 
an excellent companion, and idolized by the 
soldiers and his brother officers, whose 
gloomy hours were enlivened by his inex- 
haustible fund of anecdote.” 

During the winter at Valley Forge, in 
addition to his field duties, young Marshall 
acted as arbitrator between officers and men 
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in the settlement of controversies, and ac- 
quired reputation and fame by acting offi- 
cially as deputy judge advocate. In this 
capacity he was brought into contact with 
Colonel Alexander Hamilton, and relations 
of confidence and trust with Washington; 
and by his superior officers he has been 
spoken of as not only brave, but of signal 
and superior intelligence in respect to mili- 
tary affairs. 

Marshall was at the head of his company 
which was with Washington’s army in the 
campaign of 1778-9, and with the army in 
winter quarters. He was at the battle of 
Monmouth. He was under Wayne in the 
memorable assault at Stony Point. He was 
with the detachment to cover the retreat of 
Major Lee, after his brilliant surprise of the 
enemy at Powles’ Hook. 

Near the close of this year a portion of the 


Virginia troops was sent to the defense of | 


that State, but those with whom Marshall 
was attached remained with Washington, 
and, upon the expiration of their term of en- 
listment, he was ordered to Virginia with 
other officers to take charge of ‘such troops 
as the State should raise. He went to Wil- 
liamsburg; and, during the delays incident 
to legislative action, he attended a course of 
law lectures by Chancellor Wythe, and a 
course on natural philosophy by Bishop 
Madison. In the early summer of 1780 he 
procured a license to practice law; but, rec- 
ognizing in the emergency of the campaigns 
of that year a higher duty to his country, he 
sought further service in the army, and, tired 
by the delays and difficulties incident to 
bringing the Virginia troops into the field, 
he made that long and lonely walk from 
Virginia to army headquarters, and resumed 
service in the army. Arriving at Philadel- 
phia, it is said, he was so worn and shabby 
that he was refused entertainment at the 
hotel. Soon, however, young Marshall again 
returned to Virginia, and joined the force 


under Baron Steuben to defend that State 


against the invasion of General Leslie; and 
he remained with that army until the inva- 








sion was abandoned by reason of the failure 
of Leslie to form a junction with Cornwallis. 
He again went into active service with the 
army organized to oppose the invasion of 
Arnold, and remained with that army until 
late in January, 1781, and until after Arnold, 
demoralized, had fallen back on Portsmouth. 
After nearly six years’ service, from May, 
1775, to January, 1781, with occasional in- 
terruptions when hostilities were not active, 
and with the repulse and discomfiture of 
Arnold, John Marshall ended his military 
service, except later as general of militia.’ 


AT WILLIAM AND MARY COLLEGE. 

Toward the end of 1779, owing to the dis- 
banding of Virginia troops at the end of their 
term of service, he was left without a com- 
mand, and went to Virginia to await the 
action of the Legislature as to raising new 
troops. It was a fortunate visit; for at York- 
town he met the young girl who, two or 
three years later, was to become his wife; 
and he was also able to improve his leisure 
by attending, for a few months in the early 


| part of 1780, two courses of lectures at the 
| college, on law and natural philosophy. This 


was all of college or university that he ever 


| saw; but later he received their highest hon- 


ors from several universities. Harvard made 
him doctor of laws in 1806. Marshall’s op- 


| portunity for studying law, under George 


Wythe, at William and Mary College, seems 
to have been owing to a change in the curric- 
ulum, made, just at that time, at the in- 
stance of Jefferson, Governor of the State, 
and, in that capacity, visitor of the college. 
The chair of divinity had just been abolished, 
and one of law and police, and another of 
medicine, were substituted. And on Decem- 
ber 29 the faculty voted that, “for the encour- 
agemént of science, a student, on paying 
annually tooo pounds of tobacco, shall be 
entitled to attend any school of the following 
professors, viz.: of Law and Police; of 
Natural Philosophy and Mathematics,” etc. 

‘Honorable Edgar Aldrich, United States District 
Judge. 
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Marshall chose the two courses above 
named; he must have been one of the very 
first to avail himself of this new privilege. He 
remained only one term. In view of what 
was to happen by and by, it is interesting to 
observe that his opportunity for an edu- 


cation in law came, thus, through the agency | 


of Thomas Jefferson. 
The records of the Phi Beta Kappa Societv 


at William and Mary College, where that | 


now famous society had originated less than 
a year and a half before, show that on the 
18th of May, 1780, “Captain John Marshall, 
being recommended as a gentleman who 
would make a worthy member of the society, 
was balloted for and received;” and three 
days later he was appointed, with others, “to 


declaim the question whether any form of | 
government is more favorable to public vir- | 


” 


tue than a Commonwealth.” Bushrod Wash- 
ington and other well-known names are 
found among his associates in this chapter, 
which has been well called “an admirable 
nursery of patriots and statesmen.” 


The first American institution of learning 
to offer university courses in municipal law 


William and Mary. They were introduced 
there by Jefferson, when Governor of Vir- 
ginia, in 1779, and Marshall was a member 


of the first class that took them up. (Papers | 


of the Am. Hist. Ass., IV, 133.) 

He was not a college graduate. At 
eighteen he began his law studies with the 
education of a Virginia schoolboy. He could 
read Latin; he knew something of French; 
he knew much of the best literature of Eng- 
land. There are American law schools to- 


day, and I am glad that Yale is not one of 


them, where, if such a youth were to seek 


admission, he would find the doors tarred 


against him. 
But Marshall had that in him which no 


? Professor James Bradley Thayer, of the Law School | 
| critical period presented novel and difficult 


of Harvard University. 

A “Life of John Marshall,” by Professor Thayer, is in 
press, to be published shortly by Messrs. Houghton, 
Mifflin and Company, Boston, in their Riverside Bio- 
graphical Series. 








liberal education can supply. It is the native 
faculty, God-given and_ self-helped, that 
makes the man. A college may polish it, 
quicken it, elevate it; but all of education 


| is to bring out, to lead forth what is already 


in him. 

“We receive but what we give.” 

Marshall entered upon university studies 
at twenty-four, with a mind undisciplined by 
college training, well disciplined by self- 
formed habits of patient reading and quiet 
thought. By the camp fires of the Revolu- 
tion, in the watches of the night, he had 
thought on great themes and joined in high 
resolves. To such a man, as Wythe ex- 
pounded the laws of nature and of nations, 
the great opportunities of American life, 
under free representative government, must 
have loomed up with a new dignity. 

Jefferson was no friend of Marshall, and 
yet he was his best friend. He gave him 
what he lacked. His overthrow of the old 
curriculum of William and Mary, and intro- 


| duction of a chair of laws opened for the 
_ young soldier the door to legal learning. It 


was Jefferson who made possible Marshall’s 


| great career." 
and the law of nations was the College of | 


AT THE BAR. 

He was fortunate in beginning the prac- 
tice of his profession at the close of the war. 
Long absences from home and the conse- 
quent neglect of property and business, the 
complications and confusion resulting from 
the political and social changes brought 
about by the Revolution, proved fertile 
sources of litigation. Marshall, from the 
first, had a large practice and rose so rapidly 
in his profession that before he reached the 
age of thirty he was the acknowledged head 
of the bar of his State, and Virginia at that 
time, in wealth and population and in the 
calibre of her great men, was surpassed by 
none of her sister States. 

Many of the cases which arose in that 
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questions, involving the relations of the 
States to each other and to the weak and in- 
efficient central government, and to the com- 
mon enemy, with whom peace had just been 
concluded; questions of quasi-political and 
international character, requiring for their 
solution not technical learning or prece- 
dents, but the right application of general 
principles and rules which had to be first 
thought out and formulated and then estab- 
lished by force of pure reasoning. For this 
high order of work Marshall’s talents were 
peculiarly fitted. 

His career as a soldier, bringing him in 
contact with men from different States, ani- 
mated by the same spirit of resistance to a 
common enemy, threatened by the same 
perils and striving for the same goal, accus- 
tomed him, as he himself says, to the idea of a 
common country and a common government, 
co-extensive with the territory of the several 
States, and broadened his sympathies and in- 
terests beyond the confines of his State, thus 
emancipating his mind from the provincial 
spirit of the times and preparing him for 
broad and national views on questions of 
common concern. 


In the Courts of his State Marshall was 
acknowledged to be the leader of the law- 
yers; intellectually, he was supreme among 
his legal associates. .. . 

There were indeed great lawyers in 
those days; then was the time of law as both 
a science and a sentiment. The spirit of com- 
mercialism had not permeated or colored its 
fine air. Argument and advocacy, in behalf 
of justice, were its shining attributes. The 
compensating fee was not a principal object 
of the lawyer’s endeavor; the selfish dollar 
was still subservient to the duty of his high 
calling. Those were the days when the ap- 
peals of Patrick Henry to courts and juries 
swept great causes to vindication and vic- 
tory; when the logic of Jeremiah Mason and 
Luther Martin relentlessly broke down and 
pulverized all barriers of sophistry, and Dan- 
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iel Webster stood colossal in reason, wisdom, 
argument, and walked before judicial tri- 
bunals_ with intellectual footfalls whose 
echoes are heard even unto this day. A glor- 
ious time indeed it was of lawyers; “there 
were giants in those days;” and among them 
was John Marshall,— youthful, strong, the 
equal of any, if not the superior of all. 


Marshall had naturally a legal mind, and, 
at the time he came to the Bar, he was not 
confronted with a deluge of discordant de- 
cisions nor with the many questions of com- 
mercial law, which has advanced in the past 
century into a department of the law of itself. 
He had to lay the foundation of his legal 
learning deep in the common law, which 
came to us from the mother country, and 
with the text books of that day, and the de- 
cisions from Westminster Hall, he acquired 
a vast amount of technical learning, which 
it is difficult to acquire from case study of 
the present time. His arguments at the 
Bar evinced the depth of his technical knowl- 
edge, as well as the strength of his wisdom? 


His grasp of legal principles was intuitive. 
His aptitude for his chosen profession was 
apparent. Hosts of friends were attracted 
to him because of his splendid intellect, his 
lofty character and his genial nature. He at 
once took position in the foremost rank of 
the profession and fortified it at every trial 
of strength. He was entirely without those 
arts which are commonly designated by the 
phrase “the graces of oratory.” The char- 
acter and habits of his mind were already 
established. His talent was analytical and 
constructive. He would have been meta- 
physical if he had not been intensely practi- 
cal. He never interrupted the flow of his 
own discourse. He restated no proposition. 
He made no room for catch phrases. His 
sentences were incisive, and every sentence 
was a step in the direct and resistless progress 
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of his mind from premises to conclusion. A 
contemporary aptly likened one of his dis- 
courses to the easy but unremitting advance 
of the dawn. His speeches, like his opinions, 
abound in sententious questions, not only 


those general questions which comprehend | 
| heavy calls upon his means, he frequently 


cases and subjects, but those subordinate 
questions which occur in the process of an- 
alysis and argument, so stated as to suggest 
inevitable answers." 


His professional reputation became na- 
tional in the celebrated case of Ware v. Hyl- 
ton, known as the English debt case, which 
raised the question whether, under the 
treaty of peace of 1783 British cred- 
itors could recover debts sequestrated 
during the Revolutionary war by act 
of the Virginia Legislature. 
the State and the fortunes of many of 
its citizens were involved in the issue. The 
case was argued before the Supreme Court 
in Philadelphia in the winter of 1796. There 
were engaged in it the most learned and elo- 
quent members of the Virginia Bar, which 
at that time was said to rank first in the 
country. Marshall appeared as leading coun- 
sel for the defendants; and, although on the 
losing side of the case, his great argument 
excited the admiration of the Court and the 
Bar. 

Speaking of Marshall’s effort, Wirt says: 
“Marshall spoke, as he always does, to the 
judgment merely, and for the simple purpose 
of convincing.” Marshall was justly pro- 
nounced one of the greatest men of the coun- 
trv. He was followed by crowds, looked 
upon and courted with every evidence of ad- 
miration and respect for the great powers of 
his mind. Marshall’s maxim seems always 
to have been, “Aim exclusively at strength.”? 

Marshall’s professional career was_ re- 
peatedly sacrificed to the public interest. In 
these days we smile when told that an office 

! Honorable John A. Shauck, Chief Justice of the Su- 
preme Court of Ohio. 


2Honorable Le Baron Bradford Colt, United States 
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but 





has sought the man who fills it, smile some- 
what sadly, somewhat bitterly; why, we 
know too well; but in his life we see this 
done, not once, but often, net in semblance, 
but in grave and painful truth. A man of 
very moderate fortune, with many just and 


interrupted his lucrative practice, sometimes 
altogether, sometimes in great part, to serve 
his fellow-countrymen in exigencies which, 
to his mind, left no choice, always to 
strengthen his claims to their gratitude, 
always to leave him, in worldly 
goods, a poorer man. He refused pub- 
lic service whenever his conscience tol- 
erated the refusal; he declined to be 
Attorney General, Minister to France, 


| Associate Justice of the Supreme Court; he 
The honor of | 


announced more than once his permanent 
retirement from public life and his purpose 
to devote himself thereafter to the practice 
of his profession; in the words of Rinney: 

“Office, power and public honors he never 
sought. They sought him, and never found 
him prepared to welcome them, except as a 
sense of duty commanded.” 

But the same “sense of duty” which had 
once bidden him draw his sword in his coun- 
try’s cause forbade him to stand aloof when- 
ever he was called, too clearly for his mod- 
esty to question the call, to serve her in peace 
as he had served her in war; and this was 
too often for his personal interest and his 
professional prosperity. Marshall was a 
great lawyer, who had been greater had the 
people’s just sense of his merits allowed him 
to be a lawyer only." 


MARSHALL’S FEDERALISM. 

He was a party man, but not a partisan. 
He distinguished clearly between principles 
and policies. A Federalist of the school of 
Washington, he was as moderate in the ex- 
pression of his views as he was steadfast and 
inflexible in defending them. Popular clamor 
could neither move him from the line 
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of duty, as he saw it, nor seduce him 
into a course that did not commend itself to 
his judgment or to his conscience.’ 


In a well known letter to a friend, Marshall 
says that he entered the Revolution filled 
with “wild and enthusiastic notions.” Most 
young men of that period, imbued with such 
ideas, remained under their control, and, in 
the course of events, became ardent sympa- 
thizers with the unbridled fanatics of the 
French Revolution, or, at least, ardent oppo- 
nents of anything like a strong and well or- 
dered central government, and equally zeal- 
ous supporters of State Rights and separatist 
doctrines. Not so John Marshall. With char- 
acteristic modesty, he ascribes the fact that 
he did not continue under the dominion of 
his “wild and enthusiastic notions” to acci- 
dent and to circumstances, when it really 
was due to his own clear and powerful intel- 
lect. In the struggle with England he came 
to see that the only hope of victory lay in 
the devotion of the army to a common cause, 
in their being soldiers of the Union, and not 
of separate colonies, and that the peril was 
in the weakness of the central government. 
It seems simple enough to say this now; 
but this central idea was, as a rule, grasped 
feebly and imperfectly, if at all, by the young 
men of that period. Like Hamilton, Mar- 
shall worked it out for himself; and, in the 
letter just referred to, he says that it was 
during the war that he came to regard Amer- 
ica as his country and Congress as his gov- 
ernment. From that time he was an Amer- 
ican first, and a Virginian second; and from 
the convictions thus formed in camp and on 
the march he never swerved. Here was the 
principle of his public life; and to the estab- 
iishment of that principle his whole career 
and all his great powers were devoted. These 
convictions made him a Federalist. It was 
this very devotion to a fundamental princi- 
ple which was the source of that temperate 


wisdom which caused him to avoid the 
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Alien and Sedition Acts, because, by their 


violence, they endangered the success of the 
party which had in charge something too 
precious to be risked by indulging ever the 
just passion of the moment. But his moder- 
ation in what he regarded as non-essential, 
was accompanied by an absolutely unyield- 
ing attitude when. the vital question was 
touched. Despite the criticisms of the ex- 
treme Federalists upon his liberality, there 
was no more rigid believer in the principles 
which had brought that party into existence 
than the man who became Chief Justice a 
century ago.’ 


By political affiliation Marshall was a pro- 
nounced Federalist, but the present genera- 


| tion_of lawyers will generally agree, and 


such will be the verdict of the future, that 
party prejudice never clouded his vision or 
distorted his judgment as a jurist. As we 
read his greatest opinions on questions of 
constitutional law our judgments yield read- 
ily to the vigor of his thought and the 
weight of his reasons. Indeed, we.wonder 
at times how the conclusion that is reached 
could ever have been challenged by unpreju- 
diced minds. Although he was a Federalist, 
yet he did not belong to that class of Fed- 
eralists of whom there may have been a few, 
who distrusted the honesty and intelligence 
of the common people and for that reason 
were more anxious to establish an oligarchy 
than to found a Republic. His love of free- 
dom and his desire to found a government 
whereby equal and adequate civil rights 
should be secured to ali men by proper con- 
stitutional guarantees, were as strong and 
ardent as those men could have desired who 
were most at variance with his political 
He differed with Patrick Henry and 
Jefferson and other men of that school only 
as to the means whereby liberty could be 
preserved with the least danger of degener- 
ating into anarchy.' 
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Marshall, it is true, was a Federalist, but 
not in the sense that Hamilton was. He was 
not a liberal constructionist, as was Hamil- 
ton, nor was he a strict constructionist, as was 
Jefferson. He believed that the Constitution 
must be carefully examined to ascertain if 
any particular power was therein given, that 
upon him who asserted the existence of the 
power rested the burden of proof, but that if 
such power was established the Constitu- 
tion gave all those incidental powers which 
are necessary to its complete and efficient 
execution,? 


GENERAL ASSEMBLY OF 
VIRGINIA. 


IN THE 


While he never sought public office, he was 
often forced by a sense of duty to enter the 
public service. Repeatedly at this period of 
his life, when he had left by choice a public 
career to devote himself to the law, he was 
as often compelled by the call of duty to enter 
the political arena to battle for principles and 
policies, the disregard or rejection of which 
he thought would imperil the liberty and 
happiness of the country. The convictions 
he had already formed afterwards made him 
a stalwart Federalist. 

“As early as 1782 he was elected from Fau- 
quier County to the General Assembly of 
the State, and again in 1784, and for the 
third time in 1787, when he was sent from 
Henrico County, where he then resided, near 
Richmond. The main questions which were 
at that time agitating the public mind con- 
cerned the proper relations between the 
State and the Federal Government and the 
duty of both to the soldiers of the Revolution. 
When his old comrades in 
arms unpaid, reduced in many cases to beg- 


Marshall saw 
gary, and threatening to become an element 
of danger to the country for whose inde- 
pendence they had fought so bravely; when 
he saw a large party in his State bent on 
bringing into still greater contempt the all 
but helpless central government, ignoring its 
requisitions, disregarding the obligations of 
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its treaties, and imperiling all that had been 
gained by the great war, he exerted all his 
powers, on the hustings and in the legis- 


| lative councils, to strengthen the central 


government and to persuade his State to 
perform her obligations to her citizen sol- 
diers and to the old confederation. 

After her reluctant acceptance of the Con- 
stitution, the State of Virginia regarded the 
new central power with feelings of jealousy 
and hostility, which she evinced by unre- 
lenting opposition to the administration even 
of Washington and by the advocacy of every 
measure or policy which would tend to em- 
barrass the new government or endanger its 
success. Convinced as he was that the lib- 
erty and happiness of the country would not 
survive a second break down of the central 


| government, Marshall again gave up the pri- 


vate life he coveted to serve two more terms 
in the State Legislature, where he contended 
strenuously, but in vain, against the anti- 
Federalist sentiment of his State.’ 


IN THE VIRGINIA CONSTITUTIONAL 
CONVENTION: 1788. 

Monday, June 2, 1788, found the little city 
of Richmond, on the James, all astir. The 
streets for that day were crowded with eager 
men hastening towards the Capitol; hand- 
some equipages laden with Virginia’s fair- 
est daughters lined the main thoroughfares 
leading to the city. A stranger standing on 
one of the hills of the city, looking in any 
direction, would have noticed clouds of dust 
rising in the distance from the county roads. 
The roads, not railroads, leading into Rich- 
mond were lined with travellers approaching 
the city — some in gigs, some in phaetons, 


| and many on horseback with saddlebags as 


their saratogas. Nor were they only those 
who expected to participate in the proceed- 
ings of the convention. Distinguished 
strangers from other States — planters from 
every portion of the Commonwealth—states- 
men, though planters; while the ambitious 
youth from its remotest corners was eagerly 
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hastening to the scene to witness the most 
gigantic struggle in the history of the Old 
Dominion. Comely maidens and _ stately 
matrons whose grace had lent its charms to 
many official functions in the ancient cap- 


unpopular in those days. While the dele- 
gates from beyond the Blue Ridge on horse- 
back would scarcely dare to scale the moun- 
tains in the ample and comfortable carriage 
used for neighborhood purposes. Nor was 
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JOHN MARSHALL, 
THIS WAS USED BY STORY WHEN MODELING HIS STATUE FOR THE 
CAPITOL AT WASHINGTON, 


itol formed a bouquet of rarest fragrance, 
and diffused its brilliancy over the gathered 
assembly. Many members arrived late Sun- 
day evening; and they continued to come 
until the hour of assembling on the next day 
at twelve. The steam engine brought none to 
the city; the trolley lines that now pierce 
the centres of commerce and population were 





By courtesy of the The Outlook 


the bicycle or the automobile used as a 
mode of conveyance by members; and 
the picture of Chancellor Wythe or of 
the venerable Pendleton arriving at the Cap- 
itol in an automobile is one that the wildest 
imagination is unable to draw. Patrick 
Henry in his gig, Pendleton in his phaeton 
and others on horseback travelled the dusty 
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roads and across broad streams after many 
days of wearisome journey to take part in 
the deliberations of this great body. 

In their elevated character and the lofti- 
ness of their patriotism, it is no disparage- 
ment to claim that the convention about to 
assemble was not inferior to that which 
adopted the instrument now presented for 
their consideration. uae 

Marshall, the future expounder of the 
Constitution, was not a member of the con- 
vention which framed it, and was thirty-three 
vears of age when he took his seat as a mem- 
ber of the Virginia Convention called to 
ratify it. The impassioned eloquence of Pat- 
rick Henry, and the keen and incisive logic 
of Mason, day by day hurled with what 
seemed to be irresistible effect against the 
instrument, bore heavily upon its friends and 
caused them to feel the keenest doubt of the 
ultimate result. Madison and Wythe had 
met with signal ability the shafts of opposi- 
tion. The public press, the great command- 
ing influence of Washington and the solid 
phalanx of the soldiery were brought to bear 
by every ingenuity which skill and tact could 
devise in favor of its adoption. 

Monroe, a young man of thirty, had just 
addressed the convention in opposition to 
the Constitution, which in subsequent years 
he was called upon to defend and execute. 
“He was succeeded on the floor by a tall 
young man, slovenly dressed, with piercing 
black eyes that would leave the observer to 
believe that their possessor was more des- 
tined to toy with the Muses than to worship 
at the sterner shrine of Themis. He was 
destined, like Monroe, to fill the mission of 
France, and to preside in the Department of 
War, and in the Department of State under 
the Federal Constitution. Marshall was in 
his thirty-third year, and from the close of 
the war to the meeting of the convention, 
with the exception of an occasional session 
of the House of Delegates, was engaged in 
the practice of law. His manners, like those 
of Monroe, were in strong contrast with 
those of Madison and Grayson. 





His habits | 


were convivial almost to excess; and he re- 
garded as matters beneath his notice those 
appliances of dress and demeanor which are 
commonly considered important to advance- 
ment in a public profession. Nor should 
those personal qualities which cement friend- 
ship and gain the affections of men and 
which he possessed in an eminent degree, 
be passed over in a likeness of this young 
man—qualities as prominently marked in the 


1 . e © ° 
decline of his honored life when his robe had 


for a third of a century been fringed with 
ermine, as when in the heyday of his youth, 
dressed in the light runabout, he won his 
way to every heart.” ... . 

By far the most interesting speech made 
by Judge Marshall in the convention was one 
in which he elaborated his views on the 
judicial system provided for in the Consti- 
tution. As we read this speech, made thir- 
teen years before he assumed the position 
of Chief Justice, we see many traces of views 
which became his judicial judgments. I can- 
not stop to quote largely from it, but it is an 
able defence of the rights of the Federal 
Government to establish and maintain its 
own judicial system. Mason had made the 
objection that the Federal Courts would be 
used to oppress the people; that their judg- 
ments would not be impartial, and that Fed- 
eral offenders would escape the penalties of 
the law because of the partialities of the 
courts for them. “Let us examine each of 
them (Grants of Federal Jurisdiction) with 
a supposition that the same impartiality will 


be observed there, as in other courts, and 
| then see if any mischief will result from 


them. With respect to its cognizance in all 
cases arising under the Constitution and the 
laws of the United States, he (Mason) says, 
that the laws of the United States being para- 
mount to the laws of the particular States, 
there is no case but what this will extend to. 
Has the government of the United States 
power to make laws on all subjects? Does 
he understand it so? Can they make laws 
affecting the modes of transferring property. 
or contracts, or claims between citizens of 
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the same State? Can they go beyond the 
delegated powers? If they were to make a 
law not warranted by any of the powers 
enumerated, it would be considered by the 
Judges as an infringement of the Constitu- 
tion which they are to guard. They would 
not consider such a law as coming under 
their jurisdiction,—-they would declare it 
void.” 

Further on I quote, “with respect to dis- 
putes between a State and the citizens of an- 
other State —its jurisdiction has been de- 
cried with unusual vehemence. I hope no 
gentleman will think a State will be called 
at the bar of a Federal Court. Is there no 
such case at present? Are there not many 
cases in which the Legislature of Virginia is 
a party and yet the State is not sued? It is 
not rational to suppose that the sovereign 
power shall be dragged before a court. The 
intent is to enable States to recover claims 
of individuals residing in other States. I 
contend this construction is warranted by 
the words.” It may be doubted whether the 
Supreme Court at the time of the decision 
of Chisholm v. Georgia had these views of 
the great Chief Justice before them, though 
Mr. Hamilton’s views in the 81st number of 
the Federalist were in accord with them. 

While it cannot be said in justice that 
Judge Marshall was the leader of the Consti- 
tutional forces in this convention, it can with 
truth be affirmed that on the subjects which 
he discussed he displayed the same abilities 
for which he was afterwards so justly dis- 
tinguished, and won the respect and admira- 
tion of all of his colleagues. When by the 
narrow margin of ten votes, in a total of 180, 
the Constitution was ratified and a commit- 
tee was appointed by the President to report 
a form of ratification, we find his name on 
that committee with Governor Randolph, 
Mr. Nicholas, Mr. Madison and Mr. Corbin 
as his associates; and, when, in order to meet 


the views of the large minority of the con-, 


vention and quiet their fears, a committee 
was appointed to prepare and report such 
amendments as should be deemed necessary, 





we find Judge Marshall’s name on that com- 
mittee associated with George Wythe, Ben- 
jamin Harrison, Patrick Henry, Edmund 
Randolph, George Mason, James Madison, 
John Tyler, James Monroe, Richard Bland, 
John Blair and others. And so on the 27th 
of June, 1788, the Constitution was ratified 
by the convention. 

As we look back upon the great record 
which he was permitted to make for a third 
of a century in expounding the instrument 
which he exhorted the people of Virginia to 
adopt, it may well be doubted whether that 
instrument would ever have been ratified 
by the people of Virginia in so close a con- 
test had John Marshall been its foe instead 
of its friend; and as we view the history and 
development of our country in its mutation 
of parties, and the advancement of this re- 
markable people in every department of 
human endeavor, it may well be doubted if 
he ever did a greater service to the country 
than in throwing the weight of his great 
influence in favor of the adoption of the Con- 
stitution.’ 


THE JAY TREATY. 


A commercial treaty had been negotiated 
with Great Britain. The Republicans de- 
nounced it as an abject surrender of the in- 
terests of the country into the hands of an 
aggressive and arrogant foe. Besides the 
commercial objections to it, its constitution- 
ality was questioned. It had been negotiated 
by our Minister to Great Britain under the 
direction of the Executive, and after a long 
and bitter debate had been ratified by the 
Senate. It was not referred to the House of 
Representatives for its concurrent action in 
any aspect. It was argued with great passion 
that this was a gross usurpation on the part 
of the President and Senate of the pow- 
ers of the House, because the Constitution 
vested in Congress the power to regulate 
commerce with foreign nations, and further 
provided that all revenue bills should origi- 
nate in the House; both of which provisions 
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were declared to be violated. On the other 
hand, Washington asserted as part of his 
prerogative, the exclusive power of the Ex- 
ecutive and Senate to negotiate treaties with 
foreign nations. The question was new; there 
was nothing to go by but a general consider- 
ation of the nature of the executive function. 
It was most interesting, for nothing could be 
more important than the method of inter- 
course of the nation with foreign powers. 
The Virginia Senators had voted against 
ratification. A resolution was introduced in 
the Legislature, approving their action and 
assailing the administration with great vio- 
lence. The debate was protracted and acri- 
monious. Marshall opposed the resolution, 
but the tide was too strong, and he gave up 
hope of stemming it. With many misgivings 
he undertook an extreme measure. A public 
meeting was called in Richmond, of which 
in a letter to Hamilton, he says that it “was 
more numerous than I have ever seen at this 
place; and after a very ardent and zealous 
discussion which consumed a day, a decided 
majority declared in favor of a resolution 
that the welfare and honor of the nation re- 
quired us to give full effect to the treaty ne- 
gotiated with Great Britain.” He addressed 
the meeting in one of the greatest speeches 
ever delivered in that beautiful capitol, where 
eloquence seemed to abide as once it had in 
Athens and in Rome. The question was then 
returned to the floor of the House, where 
he met the constitutional objections in a 
memorable oration of which those who heard 
it, said that “it was an admirable display of 
the finest powers of reasoning, accompanied 
by an exhibition of the fullest knowledge and 
comprehension of the history and scope of 
the Constitution and of the public interests 
affected by the treaty.” The resolution ar- 
raigning the Administration gave way to an- 
other which did not “touch the constitutional 
or commercial objections to the treaty, but 
expressed the highest sense of the integrity, 
patriotism and wisdom of the President of 
the United States, and declared that in ap- 
proving the votes of the Senators of that 





State relative to the treaty, the assembly did 
in no wise mean to impugn the motives 
which influenced him to the ratification.” + 


THE MISSION TO FRANCE. 

When war between France and Eng- 
land was declared, the Directory demanded 
of our government a return of the good 
offices by aid of which we had gained our in- 
dependence, and active sympathy in its behalf 
against England which it called a common 
enemy. Washington was deeply sensible of 
our debt, but was too self-poised to permit 
sentiment to overcome his judgment; and 
with calm and patriotic resolution he main- 
tained that our true policy was strict neu- 
trality and its safe part was to give into the 
hands of neither of the parties any influence 
in our domestic affairs. This touched our 
early friend to the quick. The Directory was 
betrayed into an act of great and inexplica- 
ble indiscretion. In November, 1795, by or- 
der of the Directory, its Minister announced 
to the Secretary of State the suspension of 
his functions, in a letter which concluded 
with an inflammatory appeal to the Ameri- 
can people against their government; re- 
minding them of its treaty of amity with the 
tvrant of the seas, and declaring that an ad- 
ministration capable of such treachery was 
no longer deserving of the loyalty of a people 
whose independence had been cemented by 
the blood of Frenchmen. The Directory 
itself, in the same undiplomatic spirit, dis- 
missed General Pinckney, our Minister to 
France, and in its address of dismissal to Mr. 
Monroe, repeated the same offensive state- 
ments and the same appeal to the prejudices 
of the American people. This gross in- 


| dignity deeply stirred the popular emotion 


and sense of respect of our countrymen, and 


| turned the tide of popular feeling against our 
| early friends. In May, 1797, another mission 
| composed of General Pinckney, Mr. Marshall 


and Mr. Gerry, was dispatched to Paris. 


In 


| his message nominating these gentlemen to 
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the Senate, President Adams stated that in 
the critical and singular circumstances then 
existing, it was of great importance to en- 
gage the confidence of the great portions of 
the Union in the character of the persons em- 
ployed and the measures to be adopted; and 
he had therefore adopted the expedient to 
nominate persons of talent and integrity long 
known and interested in the three great di- 
visions of the country. . . . 

When the Ministers presented themselves 
at the Ministry of Foreign Affairs in Paris, 
the Secretary rudely refused to receive them, 
and they found themselves in the midst of 
the revolution, unprotected, exposed to vio- 
lence, and subject to contumely and insult. 
Tallevrand demanded what he was pleased to 
call a “gratification” of $250,000 for himself, 
and a loan to the Directory of 32,000,000 
Dutch florins as the price of the privilege of 
entering upon negotiations. For months he 
kept the ambassadors in suspense, while he 
and his agents again and again repeated these 
demands. The answer of the Americans to 
every one was, “No, no; not a sixpence.” 
Two letters were addressed to the rapacious 
Secretary, evidently from the pen of Mar- 
shall, in which the course of this country 
was powerfully defended and that of the Di- 
rectory arraigned. The Commissioners at 
last abandoned their mission, received their 
passports, and Pinckney and Marshall re- 
turned home. In their dispatches to the gov- 
ernment they set forth the obloquy to which 
our country had in their persons been sub- 
jected, and did so in a manner so clear, so 
moderate, and at the same time so impress- 
ive, that when the President, in a powerful 
message, communicated them to Congress, 
the halls of the two Houses and the whole 
country rang with one cry at the indignities 
which every citizen felt in his own person. 
Marshall landed in New York on the 17th of 
June, 1798, and reached Philadelphia, the 
seat of government, two days afterwards. His 
entrance into the city was a triumphal proces- 
He was escorted by the military and 
great crowds of his countrymen. Many of 


sion. 





| candidates. 


the most eminent citizens paid him their re- 
spects, and public addresses were presented 
to him animated by sentiments of the highest 
respect and affection. A public dinner was 
given to him by members of both Houses of 
Congress as an evidence of affection for his 
person, and of their grateful approbation of 
the patriotic firmness with which he had sus- 
tained the dignity of his country during his 
important mission; and the country at large 
responded with one voice to the sentiment 
pronounced at this celebration, “Millions for 
defense, but not a cent for tribute.” ? 


IN CONGRESS. 

Soon after [his return from France] Mar- 
shall, in company with Bushrod Washing- 
ton, visited Mount Vernon at the invitation 
of General Washington, who sought that 
opportunity of urging them to become can- 
didates for Congress in their respective dis- 
tricts. An amusing incident of the visit has 
been given, as follows: — “They came on 
horseback, and for convenience had _ be- 
stowed their wardrobes in the same pair of 
saddle-bags, each party occupying his side. 
On their arrival at Mount Vernon, wet to 
the skin by a shower of rain, they were shown 
into a chamber to change their garments. 
One unlocked his side of the bag and the 
first thing he drew forth was a black bottle 
of whiskey. He insisted that this was his 
companion’s repository; but, on unlocking 
the other there was found a huge twist of 
tobacco, a few pieces of cornbread and the 
complete equipment of a waggoner’s pack- 
saddle. They had exchanged saddlebags 
with some traveler on the way, and finally 
made their appearance in borrowed clothes, 
that fitted them most ludicrously. The Gen- 
eral was highly diverted and amused himself 
with anticipating the dismay of the wag- 
goner, when he discovered this oversight of 
the men of law.” -— (Poulding.) 

Both gentlemen yielded to the importuni- 
ties of their venerable friend and became 
During the campaign, which 
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was undertaken only because General Wash- 
ington insisted that the perilous condition 


of the government demanded his services 
| convictions of the individual conscience con- 


in Congress, Mr. Marshall declined the ten- 
der by President Adams of a seat on the 
Bench of the Supreme Court, rendered va- 
cant by the death of Mr. Justice Iredell. The 
position was then offered to Bushrod Wash- 
ington and by him accepted. After a vig- 
orous and heated contest Mr. Marshall was 
elected.* 


Mr. Marshall’s next public service was as 
a member of the last Congress which sat in 
Philadelphia, meeting. in December, 1799, 
and which body, so competent a judge as 
Horace Binney has declared, “was perhaps 
never excelled in the number of its accom- 
plished debaters or in the spirit for which they 
contended for the prize of the public appro- 
bation.” In announcing the death of Wash- 
ington, Mr. Marshall seems to have antici- 
pated in some degree the doctrine afterwards 
associated with the name of President Mon- 
roe. He declared that “Washington was 
the hero, the patriot, and the sage of Amer- 
ica, and that more than any other agency he 
had contributed to found this wide-spread- 
ing empire, and to give to the Western world 
independence and freedom.” 

However improbable such an occurrence 
may now appear, it is undoubtedly true that 
Mr. Marshall changed the current of opinion 
upon a grave constitutional question by a 
speech in Congress, although it is true that 
his argument in the Robbins case so far from 
being an ordinary speech in debate has all 
the merit and nearly all the weight of a judi- 
cial decision. It separates the executive from 
the judicial power by a line so distinct 


| 
| 


session closed he was privileged to teach his 
associates as well as his successors in Con- 
gress, by a striking example, how, when the 


flict with the behests of party, a true patriot 


_ will follow the former, in utter disregard of 





| career. 
against his will, and only from a sense of 
| patriotic duty? 


and a discrimination so wise that all men can | 


understand and approve it. He demonstrated 


that, under the circumstances, the surrender | 
of Robbins to the British authorities was an | 


act of political power, which belonged to the 
executive department alone; and before the 


* Honorable W. C. Caldwell, Justice of the Supreme 


Court of Tennessee. 


party discipline, and of possible calamitous 


| consequences to his future political advance- 


ment. Although a strong supporter of Pres- 
ident Adams’ administration, Mr. Marshall 
voted without hesitation, contrary to the 
earnest desire of the President and in direct 
opposition to all those with whom he was in 
general political accord. Believing that the 
second section of “The Alien and Sedition 
Laws” ought to be repealed, he voted ac- 
cordingly, and it has long since been uni- 
versally acknowledged that he was right. 
Among other lessons he had learned from 
Washington was this: “The spirit of party, 
unfortunately, is inseparable from our nature, 
having its root in the strongest passions of 
the human spirit, but in governments of the 
popular form it is seen in its greatest rank- 
ness and is truly their worst enemy.” * 


He was a man who believed that public 
office was a public trust, and amid all the 
rancor of party politics, in those early days of 
strife, the breath of slander never cast a stain 
upon his spotless reputation. It has been said 
that in him virtue seemed to have its visi- 
ble representative. . . 

It was well known that Marshall had little 
ambition for political preferment; on the 
contrary, he had a repugnance to a political 
He had entered politics largely 


Marshall’s accurate knowledge of the 
wants of the people and the necessities of the 
times in which he lived, no less than his clear 
comprehension of the legitimate functions 
of government, fitted him to achieve distinc- 
tion as a legislator no less than as a jurist. 


* Honorable Wayne MacVeagh, Washington. 
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By common report he was not a great ora- 
tor, but he possessed ability in a marked 
degree to influence the judgments of men, 
as well as the capacity to formulate wise 
measures of national: policy when the times 
were critical, and if his talents had been given 
opportunity for full development in this field 
of action he would have taken rank with our 
ablest statesmen and left an indelible impress 
on Federal legislation.* 


IN THE CABINET. 


The short time he acted as Secretary of 
State gave him no opportunity to demon- 
strate his capacity for dealing with foreign 
affairs, Outraged by both France and Great 
sritain, the United States occupied a humili- 
ating position.. Too proud to submit to in- 
sults and too weak to resent them, they could 
only hope to contend with either of those na- 
tions by taking advantage of the war going 
on between them. Under these depressing 
surroundings Marshall still had the courage 
to declare that the United States did not hoid 
themselves in any degree responsible to 
France or Great Britain for their negotia- 
tions with the other of those powers, and 
that they had repelled and would continue 
to repel injuries not doubtful in their nature, 
and hostilities not to be misunderstood.? 


So far from Mr. Marshall’s independence 
of party having estranged President Adams 
he very soon afterwards appointed him Sec- 
retary of State, and the duties of this import- 
ant office he discharged with the same wis- 
dom and firmness he had displayed in all 
other public stations. The right then asserted 
by both France and Great Britain, while at 
war with each other, to interfere in our affairs 
and to compel us to ally ourselves with the 
one or the other of the combatants, was de- 


nied in a dispatch which will always hold | 
high rank among the important state papers 


* Judge Amos M. Thayer. 
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of America. He said: “The United States 
do not hold themselves in any degree re- 
sponsible to France or to Great Britain for 
their negotiations with one or the other of 
those powers. The aggressions sometimes 
of the one and sometimes of the other have 
forced us to contemplate and prepare for war. 
We have repelled, and will continue to repel, 
injuries not doubtful in their nature and hos- 
tilities not to be misunderstood.” With this 
clear and vigorous statement of the true po- 
sition of his country he closed his career as 
a statesman. 

He must have found that career singularly 
interesting and fruitful. In the Legislature 
of his native State; in its Constitutional Con- 
vention; in the special mission to the French 
Directory; as a member of Congress, and as 
Secretary of State, he had been brought into 
association with almost every member of that 
great galaxy of statesmen to whose 
wisdom, integrity and patriotism we are 
indebted for the priceless blessings of 
liberty and union which we now en- 
joy, and those associations had  un- 
doubtedly broadened and widened and deep- 
ened his opinion of the true character of the 
National Government, and assisted to give to 
his judgments that stately impress, alike of 
consistency and of conclusiveness, which 
they maintained to the end." 


Marshall took no active part in the contest 
made in Congress that winter (1800-1) be- 
tween Thomas Jefferson and Aaron Burr for 
the Presidency of the United States. His 
first inclination was to lend his influence to 
Mr. Burr, but he was dissuaded from that 
course by a private letter from Alexander 
Hamilton. He then refrained from sup- 
porting Mr. Jefferson, for fear the latter 
might construe his assistance as an indica- 
tion of a desire to retain the position of Sec- 
retary of State in Mr. Jefferson’s Cabinet 
in the event of his election? 
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ACCESSION TO THE BENCH. 

The August term of the year of our Lord 
1800 of the Supreme Court of the United 
States had adjourned at Philadelphia on the 
fifteenth day of August and the ensuing term 
was fixed by law to commence on the first 
Monday of February, 1801, the seat of the 
government in the meantime having been 
transferred to Washington. For want of a 
quorum, however, it was not until Wednes- 
day, February 4, when John Marshall, who 
had been nominated Chief Justice of the 
United States on January 20 by President 
Adams, and commissioned January 31, took 
his seat upon the Bench, that the first session 
of the court in this city began.’ 


His characteristic letter of acceptance, ad- 
dressed to the President, and dated February 
4, 1801, was in these words: 

“S1r: I pray you to accept my grateful ac- 
knowledgments for the honor conferred on 
me in appointing me Chief Justice of the 
United States. 

“This additional and flattering mark of 
your good opinion has made an impression 
on my mind which time will not efface. 

“T shall enter immediately on the duties 
of the office, and hope never to give you oc- 
casion to regret having made this appoint- 
ment. 

“With the most respectful attachment, 

I am, Sir, 
“Your obedient servant, 
“J. MARSHALL.” 

On the same day, as is stated on the rec- 
ord of the Supreme Court, his commission 
as Chief Justice, “bearing date the 31st day 
of January, A. D. 1801, and of the Independ- 
ence of the United States the twenty-fifth,” 
was “read in open Court, and the said John 
Marshall, having taken the oaths prescribed 
by law, took his seat upon the Bench.” ? 


The scene was the court room, now taken 


possession of for the first time. The apart- 


ment was semi-circular and spacious, the ceil- 
! Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States. 
Honorable Horace Gray, Justice of the Supreme 
Court of the United States. 





| preme Court of the United States,’ 





ing was formed by groined arches, and col- 


umns near the circumference followed its 
line. The heavy arches and massive pillars 
depressed the ceiling, and gave a sombre 
appearance, although crimson hangings be- 
hind the bench and a shield above it, em- 
blazoned with the arms of the United 
States lent some color to the room. On 
entering one could not have repressed a 
certain sense of solemnity and a_ con- 
sciousness that it was the place of great 
transactions. The Bar was well filled. Sena- 


' tors had come down from their chamber and 


Representatives had come down from their 
hall, many of them personages of distin- 
guished presence and of fame for eloquence, 
erudition, character and patriotism. Counsel 
had come from Richmond, Baltimore, Phila- 
delphia, New York, Boston and other cities 
as learned and eloquent as the barristers who 
thronged Westminster: Ingersoll and Dallas 
and Edmond Randolph and Charles Lee and 
Tilghman and Hamilton and Dexter and 
others whose names we do not know. 

The announcement was made, “the Chief 
Justice and the Associate Justices of the Su- 
> and in 
the presence of the members of the Bar 
standing in respectful attention, the proces- 


| sion of the Judges ascended to their places 
_ and graciously saluted the great attendance. 
| We cannot help thinking that those who, jn 


whatever office and capacity, had part in the 
event, appreciated its significance and had a 
glimpse of what should there be done, the 
contentions of giants for the destinies of the 
Republic, the stately judgment, tender of 
the rights of the meanest citizen and setting 
forth the rules of truth and righteousness for 
the advancement of the race, I say we cannot 
help thinking that such witnesses of the scene 
could not repress a thrill of intensely exhila- 
rating emotion. “a 

And in the midst of his brethren, before 
that splendid Bar, stood the Chief Justice. 
Only forty-five years old, he bore a stamp 
and mien impressive in a singular way. He 
was tall and slender, his complexion was 
dark, his eves twinkled with humor and dark- 
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ened to blackness when the nature behind 
them was aroused; the forehead rather low, 
was terminated by a horizontal line of thick 
raven hair, his temples fully developed, his 
cheeks rather thin, the mouth wide, full and 
soft rather than hard, and the chin and jaw 
large and strong, showing a capacity for 
standing by his convictions. But it was not 
the separate features of the man that con- 
veyed the impression of his character. They 
say there is a graciousness of kings, but there 
is another. He has it who has suffered much 
for his country and has looked into the deep 
things of liberty. His graciousness is not 
of princes, but of leaders of the people. It 
is not courtly manners nor the seductions of 
persuasive speech which dwell in royal blood, 
but the unconscious dignity of exalted char- 
acter. Such was Marshall. In the august 
presence of Senators and Representatives, 
counsel and venerable Judges, his whole 
person was the embodiment of the Chief 
Justice. . 

His commission was read, and the oath of 
office administered. The Court and Bar were 
seated. A few simple words were spoken, a 
few formal matters were transacted, and the 
Court adjourned for the term.’ 


THE SUPREME COURT OF THE UNITED 
STATES BEFORE 18o1. 

On the 24th of September, 1789, the first 
Congress under the Constitution passed the 
Judiciary Act, which had been framed by 
Oliver Ellsworth, then a Senator from Con- 
necticut. That act has always been regarded 
as a contemporaneous construction of the 
Constitution; and, with some modifica- 
tions, remains to this day the foundation 
of the jurisdiction and practice of the courts 
of the United States. It provided that the 
Supreme Court should consist of a Chief 
Justice, and of five Associate Justices who 
should have precedence according to the 
date of their commissions; established the 
Circuit and District Courts; defined the 
jurisdiction, original and appellate, of all the 


! Honorable James M. Woolworth. 


| Federal courts; and empowered the Su- 
preme Court to reéxamine and reverse or 
affirm, on writ of error, any final judgment 
or decree, rendered by the highest court of 
a State in which a decision in the case could 
be had, against a right claimed under the 
Constitution, laws or treaties of the United 
States. 

President Washington, on the very day of 
his approval ofthat act, nominated John 
Jay, of New York, as Chief Justice; and 
John Rutledge,’ of South Carolina, William 
Cushing, of Massachusetts, Robert H. Har- 
rison, of Maryland, James Wilson, of Penn- 
sylvania, and John Blair, of Virginia, as 
Associate Justices of the Supreme Court; 
and the nominations were all confirmed by 
the Senate on the 26th of September. The 
commissions of Chief Justice Jay and of Mr. 
Justice Rutledge were dated on that day, 
and those of the other Justices on successive 
days, in the order above named, thus deter- 
mining their precedence. President Wash- 
ington, in a letter to each of the Associate 
Justices, informing him of his appointment, 
remarked, “Considering the judicial system 
as the chief pillar upon which our National 
Government must rest;” and in a letter to 
the Chief Justice, enclosing his commission, 
said that the judicial department “must be 
considered as the keystone of our political 
fabric.” 

During the first twelve years of the Su- 
preme Court, there were frequent changes 
in its membership: three by the appointees 
preferring high offices in the governments 
of their several States; three others by re- 
signation; one by rejection by the Senate; 
and two by death. 

Rutledge never sat in the Supreme Court 
as Associate Justice, and in 1791 resigned 
the office to accept that of Chief Justice of 
South Carolina. Harrison declined his 
appointment, preferring to become Chan- 
cellor of Maryland. James Iredell, of North 
Carolina, was appointed in 1790, in the 
stead of Harrison; and Thomas Johnson, 
of Maryland, in 1791, in the place of Rut- 
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ledge. The other Associate Justices be- 
fore 1801 were two appointed by President 
Washington: William Paterson, of New 
Jersey, in 1793, in the place of Thomas 
Johnson, resigned; and Samuel Chase, of 
Maryland, in 1796, upon the resignation 
of Blair; and two appointed by President 
John Adams: Bushrod Washington, of 
Virginia, in 1798, upon the death of Wil- 
son; and Alfred Moore, of North Carolina, 
in 1799, upon the death of Iredell. 

President Washington, in his eight 
years of office, appointed four Chief Jus- 
tices of the United States; John Jay in 
1789; John Rutledge in 1795; William 
Cushing and Oliver Ellsworth in 1796. 
Jay held the office for about five years 
and nine months; and for the first six 
months of that time, by the President’s re- 
quest, also acted as Secretary of State. 
Ellsworth held the office of Chief Justice 
a little more than four years and a half. 
But Jay, as well as Ellsworth, during 
the whole of his last year, ceased to per- 
form his judicial duties, by reason of being 
employed on a diplomatic mission abroad. 
Rutledge, after sitting as Chief Justice 
for a single term, was rejected by the 
Senate; and Cushing, though confirmed by 
the Senate, declined the appointment, and 
remained an Associate Justice until his 
death in 1810. Ellsworth resigned in 1800, 
owing to ill health; and Jay resigned 
in 1795 to accept the office of Governor 
of the State of New York, and in 1800, 
towards the close of his second term of 
office as Governor, being in a depressed 
condition of health and spirits, and hav- 
ing finally determined to retire from public 
life, declined a reappointment as Chief 
Justice, offered him by President Adams 
on the resignation of Ellsworth.’ 


Up to Marshall’s time the importance of 
the Supreme Court in the scheme of the 
Federal Government had scarcely been ap- | 


preciated. In the original proposals for the 


1Mr. Justice Gray. 


erection of a capitol, prepared, I believe, 
under the direction of George Washington 
himself, no provision was made for the ac- 
commodation of the Court. The founders 
of the nation had inherited the traditions of 
the mother country, where, owing to the ab- 
solute power of Parliament, the function of 
the judiciary was limited to the settlement 
of private disputes, its only relation to the 
government being on the criminal side. The 
idea of enforcement of constitutional limita- 
tions by the judiciary upon the other depart- 
ments of the government and upon the States 
themselves, axiomatic as such doctrines ap- 
pear to us, was by no means understood, 
much less conceded. 

Even the Justices themselves seemed to 
have failed to realize their importance. Ap- 
pointments to the Bench were often declined, 
and resignations were frequent, some even 
to go upon the Bench of a State Court. Both 
of the Chief Justices who preceded Marshall 
(not counting John Rutledge, whose ap- 
pointment was not confirmed, and who pre- 
sided only over one term) resigned their 
offices to become Ministers to foreign courts; 
and John Jay, the first Chief Justice, when 
asked to resume his position, declined, say- 
ing, “I left the Bench perfectly convinced 
that, under a system so defective, it could 
not attain the energy, weight, and dignity 
which were essential to its affording due 
support to the national government.” 

The whole business of the Court during 
the first eleven years of its existence is re- 
corded in less than a single volume of the 
size of current reports. Most of the ques- 
tions before it concerned procedure and 
practice in the Federal Courts. The meagre 
decisions touching the scope of its own pow- 
ers and duties, were for the most part con- 
fined to denial rather than assertion, like its 
refusal to advise the President, and its de- 
cision in Hayburn’s case that Congress could 
not impose upon it the duty of acting as 
auditor te hear pension claims. It did assert 
| the right to hear the case of a citizen against 
| a State, and to enter judgment against the 











State; but this right was promptly taken 
away by an amendment to the Constitution. 
Even Marshall continued to be a member 
of Adams’ Cabinet after his appointment 
to the Bench, until the close of the Presiden- 
tial term. So little was the true function of 
the Court understood that one of the earliest 
cases reported seems to have consisted of 
the trial of issues of fact by a jury, the charge 
being given by one of the Justices. It had 
been a Court of weak beginnings and of in- 
significant achievements. It had not found 
its place in the scheme of government. When 
the nineteenth century came in its great 
work was yet before it. 


At its first session it had no cases, At the 
date of Marshall’s appointment there were 
From 1790 
to 1800 there were decided only six cases 
the Constitution construed. 
The most important constitutional question 


only ten cases on its docket. 


in which was 
decided during that period arose in the cele- 
brated case of Chisholm against the State of 
Georgia, in which it was held that under the 
Constitution the States had lost that common 
attribute of sovereignty, exemption from 
suit by a private citizen. This interpreta- 
tion of the Constitution was received with 
surprise by the country at large,-and with 
the debtor States. It is 
one of perhaps two decisions of the Supreme 


consternation of 


Court on important constitutional questions 
which did not at once, or in time, command 
approval and the 
other is known as the Dred Scott decision. 
The case of Chisholm v. Georgia was prac- 
tically repealed by an amendment to the 
From the Dred Scott decision 


general acquiescence 


Constitution. 


the appeal was the wager of battle, and it 


was wiped out in the blood of civil war. 
Prior to Marshall’s becoming a member of 
the Supreme Court, the vast extent and im- 
portance of its duties and powers were dimly 
understood, and few suspected what a po- 
tent factor it was destined to become in the 
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development of the nation. The esteem in 
which it was held may be inferred from the 
fact that one of its members resigned to ac- . 
cept the office of Chancellor in his own 
State, a seat on its bench was declined about 
the same time in favor of a State Judgeship, 
Chief Justice Jay resigned his office to ac- 
cept the governorship of New York, and 
both Jay and Ellsworth considered the duties 
of Chief Justice not to be incompatible with 
the holding of other offices at the same time. 
How far the Court was from the assured and 


| exalted position it was soon to attain under 


its greatest Chief Justice is revealed by Jay, 
who, on the resignation of Ellsworth, was 
tendered, for the second time, the position of 
Chief Justice. In declining a second ap- 
pointment, he said: “I left the bench per- 
fectly convinced that under a system so de- 
fective it would not obtain the energy, weight 
and dignity which was essential to its afford- 
ing due support to the national government; 
nor acquire the public confidence and respect 
which, as the last resort of the justice of the 
nation, it should possess. Hence I am in- 
duced to doubt both the propriety and ex- 


_ pediency of my returning to the bench under 


the present system.” * 

It is not fair to say that the court had 
failed in securing public confidence up to the 
advent of John Marshall as its Chief Justice. 
It is not, however, unfair or unjust to say 
that public attention had not been specially 
directed to its field of labor, and that the liti- 
gation it had theretofore considered had not 
been of the character and importance to at- 
tract general public notice, in the face of the 
political interests excited by the law-making 
department, and the personal consideration 
enjoyed by the eminent men who had occu- 
pied the Chief Executive office of the 
Union. ? 


The Court in the eleven years after its or- 
ganization, during which Jay and Rutledge 
and Ellsworth — giants in those days — pre- 
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sided over its deliberations, had dealt with | animated by a love of justice as a ruling 


such of the governmental problems as arose, 
in a manner worthy of its high mission; but 
it was not until the questions that emerged 
from the exciting struggle of 1800 brought 
it into play, 
that the scope 


_ passion, 


Samuel Chase had labored zealously and 
successfully to change the ‘sentiments of 
Maryland so as to authorize him to vote for 





of the judicial 
power was de- 
veloped and de- 
clared, and _ its 
significant _e f- 
fect upon the 
future of the 
country recog- 
nized." 


MARSHALL’S 
ASSOCIATES ON 

THE BENCH. 

Mark the per- 
sons of the 
Judges. The 
youngest was 
Alfred Moore, 
small in stature, 
neat in dress 
and graceful in 
manner, with a 
clear and sono- 
rous voice,a 
keen sense of 
humor, a_ bril- 
liant wit, and 











overpowering 
logic, and a style 
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FROM A SILHOUETTE HANGING ON THE WALLS OF THE 


as an advo- 


VIRGINIA HISTORICAL SOCIETY. 


cate lucid and 
direct, terse and 
compact. 
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the Declaration 
of Independence, 
of which he 
was one of the 
signers. He 
was of impos- 
ing stature and 
wielded the pow- 
er of an ener- 
getic eloquence, 
but he was 
irascible, vain, 
overbearing, and 
sometimes tyran- 
nical, with an 
instinct for 
tumult and a 
faculty for pro- 
moting insurrec- 
tion at the Bar. 

William Pat- 
erson was a 
member of the 
convention which 
framed the Con- 
stitution. Hecon- 
tended that its 
proper object was 
a mere revision 
and extension of 
the Articles of 
Confederation, 
and proposed in 
that body what 
was known as the 


Bushrod Washington, the nephew of the | New Jersey plan, which preserved the sov- 
| creignties of States in their integrity and gave 


Father of his Country, was a man of solid 

rather than brilliant mind, sagacious and 

searching rather than quick and eager, of 

temperate yet firm disposition, simple and re- 

served in manner, clear in statement, learned 

in discussion, accurate in reasoning, and 
? Mr. Chief Justice Fuller. 


| 


the general government power to provide for 
the common defense and general welfare. 


Next the Chiet Justice on his right, was 
William Cushing, appointed by Washington. 
A son of one of the Judges who presided at 
the trial of the British soldiers for the massa- 
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cre of citizens in the streets of Boston on 
the 5th of March, 1770, he succeeded his 
father as Judge of the Supreme Court of 
Massachusetts.- He was a graceful and digni- 
fied man, of fair complexion, blue eyes and 
enormous nose. A gentleman of the old 
school, he adhered to the style of the Revo- 
lution — wearing a three-cornered hat, wig 
and small clothes with buckles in his shoes.' 


Among the five associates whom he found 
on the bench was Bushrod Washington, who 
served with him twenty-eight years. During 
Marshall’s long service of thirty-four years 
on the Bench ten other associates were at 
different times appointed, who served with 
him for longer or shorter periods. Among 
these last was Joseph Story of Massachu- 
setts, who for twenty-four years was an as- 
sociate of Marshall. Aside from Washing- 
ton and Story, of whom I will speak later, 
ten of his remaining associates had been 
members of the highest Court in their re- 
spective States before their appointment, be- 
sides holding many other important offices. 
Of the other three, one had been Secretary 
of the Treasury, another a United States 
Senator and a third a member of Congress. 
Many of them had been members of consti- 
tutional conventions. They were men of 
great learning and of the highest character, 
and added strength to the Bench. - Their 
lives would be interesting had we time to 
consider them. 

Bushrod Washington was a Virginian. He 
was the favorite nephew of George Wash- 
ington, who bequeathed to his nephew his 
estate of Mount Vernon and all his valuable 
public and private papers. Judge Washing- 
ton served in the Revolutionary War with 
distinction. He was a member with Madison 
and Marshall of the Virginia Convention 
which ratified the United States Constitu- 
tion, and contributed to that end with them. 
December 20, 1708, at thirty-six years of age, 
he was appointed by President John Adams 
an Associate Justice of the United States 


Supreme Court. 
Honorable James M. Woolworth. 





He possessed many of the qualities of his 
renowned uncle. He had strong common 
sense and a clear judgment which he brought 
to bear upon all judicial questions which 
came before the Court. By his thorough 
familiarity with the principles of the Consti- 
tution, derived from the discussion in the 
Virginia Convention, and from his long and 
familiar intercourse with George Washing- 
tof, his mind was trained to understand and 
determine the important constitutional ques- 
tions which came before the Court at that 
time. His judgment and learning on these 
questions were of great assistance to the 
Court. 

Joseph Story was born in Marblehead, 
Mass., September 18, 1779. He was edu- 
cated at Harvard College. In 1801 he be- 
gan the practice of his profession and soon 
attained unusual success. New Hampshire 
lawyers will readily believe this when they 
learn that within three or four years of his 
coming to the Bar he won two verdicts in 
two separate trials of a case in Rockingham 
county with Jeremiah Mason as the oppos- 
ing counsel. At an early age he was a mem- 
ber of the State Legislature and of Congress, 
and subsequently was Speaker of the Massa- 
chusetts Legislature. November 11, 1811, 
at the age of thirty-two years, he was ap- 
pointed by President Madison Associate 
Justice of the Supreme Court of the United 
States. He was the youngest member of 
this Bench and the youngest person who had 
ever been elevated to a similar position, with 
the single exception of Mr. Justice Buller 
of the King’s Bench. His remarkable learn- 
ing, his clearness of statement and the in- 
tegrity of his intellect, coupled with his 
almost limitless capacity for labor and re- 
search, soon brought him to the highest rank 
as a Judge. 

His literary labors were most extensive. 
He was a prolific writer of law books. His 
treatises on a wide range of legal subjects, 
including his work on equity, are among 
the standard legal text books, and have long 
been regarded as of the highest authority. 
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His “Commentaries on the Constitution” he 
dedicated to Chief Justice Marshall, who 
had the highest estimate of this work. ... 

He accepted the Dane professorship of 
law in the Harvard Law School and found 
time to perform its duties in addition to all 
his other labors. . . 

He had a charming personality, which, 
with his modesty, his amiability and his 
goodness, endeared him to his judicial asso- 
ciates and won the esteem and affection of 
a wide circle of friends. He carried on a 
large correspondence with authors, Judges 
and distinguished men in this country and 
Europe. He added strength to the Bench. 
He was its greatest scholar. His great learn- 
ing and scholarship were reflected in his 
opinions and added lustre to the reputation 
of that distinguished Court. His fame as 
a Judge and author was by no means con- 
fined to this country, but was known 
throughout Europe. As has been said of 
him, “he was not merely a Judge; he was 
a jurist also, interested not only in the ad- 
ministration of the law, but in its science, in 
its improvement by legislation, and in its 
exposition by published works.” 

It may be of interest to note the social life 
of the members of the Supreme Court at 
this time. As a rule the Justices did not 
take their families to Washington, but lived 
at hotels during the sessions of the Court. 
It is said they did not mingle much in so- 
ciety in Washington. They lived rather 
apart from the rest of the world. Occasion- 
ally they paid a visit to Mount Vernon and 
enjoyed the generous hospitality of their 
Associate Justice, Washington. Once a year 
they dined with the President. “On other 
days,” Judge Story said, “we dine together 
and discuss at table the questions that are 
argued before us. We are great ascetics 
and even deny ourselves wine, except in wet 
weather.” Here the Justice paused, as if 
thinking his last statement placed too severe 
a tax upon human credulity, and then added 
slyly, “What I say about wine, sir, gives you 
our rule; but it does sometimes happen that 








the Chief Justice will say to me when the 
cloth is removed: ‘Brother Story, step to the 
window and see if it does not look like rain.’ 
And if I tell him that the sun is shining, Jus- 
tice Marshall will sometimes reply, ‘All the 
better; for our jurisdiction extends over so 
large a territory that the doctrine of chances 
makes it certain that it must be raining some- 
where.’ ”? 


THE “LIFE OF WASHINGTON.” 

At the earnest insistence of Justice Bush- 
rod Washington, the literary executor and 
favorite nephew of General Washington, 
Judge Marshall during his judicial term 
wrote a life of Washington which did not 
prove to be a literary success. It is out 
of print, though later in life he published an 
abridged edition which did not serve to re- 
deem the book from dullness and verbosity.” 


In the literary work of writing the life 
of Washington, he was not at his best, for 
he had neither the necessary training for 
such a work, nor had he the leisure for a 
most critical study of all the facts. He had 
been a part of what he portrayed, and his 
brush had upon it the colors of a sharing par- 
ticipant.3 


Itwas impossible towrite this life of Wash- 
ington without discussing the causes that 
led, during Washington’s administration, to 
the formation of political parties and divided 
the people into Federalists and Democrats. 
It was also impossible for a personal friend 
and political sympathizer to write an account 
of Washington’s administration without re- 
flecting on the conduct of those members 
of the Democratic party who practically con- 
stituted the opposition. And it was equally 
impossible that history could be written from 
such a standpoint without giving great 


! Honorable Robert M. Wallace, Justice of the Supreme 
Court of New Hampshire 

2 Honorable Horace H. Lurton, United States Circuit 
Judge. 

3Honorable George B. French, Nashua, New Hamp- 
shire. 
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offence to leading Democrats. Jefferson 
spoke of the work as “the five-volumed 
libel;” “the party diatribe of Marshall.” * 


IN THE VIRGINIA STATE CONVENTION: 
1829. 

At the time of becoming a member of that 
convention, Marshall wrote to Mr, Justice 
Story an amusingly apologetic letter, dated 
Richmond, June 11, 1829, in which he said: 
“tam almost ashamed of my weakness and 
irresolution, when I tell you that I am a 
member of our convention. I was in earnest 
when I told you that I would not come into 
that body, and really believed that I should 
adhere to that determination; but I have 
acted like a girl addressed by a gentleman 
she does not positively dislike, but is un- 
willing to marry. She is sure to yield to the 
advice and persuasion of her friends.” “I 
assure you I regret being a member, and 
could I have obeyed the dictates of my own 
judgment I should not have been one. I 
am conscious that I cannot perform a part 
[ should wish to take in a popular assembly ; 
but I am like Moliére’s ‘Médecin Malgré 
Lai’* 

Mr. Grigsby tells us that “he spoke but 
seldom in the convention, and always with 
deliberation,” and that “an intense earnest- 
ness was the leading trait of his manner.” 
Some remarks of his on the judicial tenure 
may fitly be quoted, without comment. 

Strenuously upholding, as essential to the 
independence of the judiciary, the tenure of 
office during good behavior, he said: “I have 
grown old in the opinion that there is 
nothing more dear to Virginia, or ought to 
be dearer to her statesmen, and that the best 
interests of our country are secured by it. 
Advert, Sir, to the duties of a Judge. He 
bas to pass between the government and the 
man whom that government is prosecuting; 
between the most powerful individual in the 
community, and the poorest and most un- 
popular.” “Ts it not, to the last degree, im- 


! Professor Jeremiah Smith, of the Law School of Har- 
vard University. 
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| upon the subject. 
| Was very great, indeed; and he had, through- 


| construction of 





portant that he should be rendered perfectly 
and completely independent, with nothing to 
influence or control him but God and his con- 
science? You do not allow a man to per- 
form the duties of a juryman or a Judge, if 
he has one dollar of interest in the matter to 
be decided, and will you allow a Judge to 
give a decision when his office may depend 
upon it? When his decision may offend a 
powerful and influential man?” “And will 
you make me believe that if the manner of his 
decision may affect the tenure of that office, 
the man himself will not be affected by that 
consideration?” “I have always thought, from 
my earliest youth till now, that the greatest 
scourge an angry Heaven ever inflicted upon 
an ungrateful and a sinning people was an 
ignorant, a corrupt, or a dependent judici- 
ary.” 

The question of the weight, as a precedent, 


| of the act of Congress of 1802, abolishing 
| the Circuit Judgeships created by Congress 


in 1801, having been discussed by other 


| members of the convention, and Chief Justice 


Marshall’s opinion having been requested, he 
said, “that it was with great, very great re- 
pugnance, that he rose to utter a syllable 
His reluctance to do so 


out the previous debates on this subject, 


| most carefully avoided expressing any opin- 
_ion whatever upon what had been called a 


the Constitution of the 
United States by the act of Congress of 1802. 
He should now, as far as possible, continue 


| to avoid expressing any opinion on that act 


of Congress. There was something in his 
situation which ought to induce him to avoid 
doing so. He would go no farther than to 
say that he did not conceive the Constitution 
to have been at all definitely expounded by 
a single act of Congress. He should not 
meddle with the question, whether a course 


| of successive legislation should or should not 


be held as a final exposition of it; but he 
would say this —that a single act of Con- 
gress, unconnected with any other act by 


| the other departments of the Federal Gov- 
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ernment, and especially of that department 
more especially entrusted with the construc- 
tion of the Constitution in a great degree, 
when there was no union of departments, 
but the legislative department alone had 
acted, and acted but once, even admitting 
that act not to have passed in times of high 
political and party excitement, could never 
be admitted as final and conclusive.” ? 
LAST YEARS AND 
DEATH. 

In the summer 
autumn of 

the Chief 
justice had a 
severe attack of 
stone, which was 
cured by litho- 
tomy, performed 
by the eminent 
surgeon, Dr. 
Physick, of Phil- 
adelphia, in 
October, 1831. 
Another surgeon, 
who assisted at 
the operation, 
tells us that 
his recovery was 
a great de- 
owing to 
extraordin- 
self-posses- 


and 
1831 


in 
gree 
his 

ary 

sion, and to the 
calm and_philo- 
sophical views 
which he took of his case, and of the various 
circumstances attending it. Just before the 
operation, he wrote to Mr. Justice Story: 
“T am most earnestly attached to the char- 
acter of the department, and to the wishes 





GRAVE OF CHIEF-JUSTICE MARSHALL, 


| 


and convenience of those with whom it has 


been my pride and my happiness to be asso- 
ciated for so many years. I cannot be in- 
sensible to the gloom which lowers over us. 
I have a repugnance to abandoning you un- 
der such circumstances, which is almost in- 


* Mr. Justice Gray. 


invincible. But the solemn convictions of 
my judgment, sustained by some pride of 
character, admonish me not to hazard the 
disgrace of continuing in office a mere ineffi- 
cient pageant.” He concluded by saying 
that he had determined to postpone until 
the next term the question whether he should 
resign his office. After the operation he 
wrote: “Thank Heaven, I have reason to 
hope that I am 
relieved. I am, 
however, under 
the very dis- 
agreeable neces- 
sity of taking 
medicine con- 
tinually to pre- 
vent new forma- 
tions. I must 
submit, too, to 
a severe and 
most unsociable 
regimen. Such 
are the privations 
of age.” He con- 
tinued to 
form the duties 
of his office, 
with undiminish- 
ed powers of 
mind, for nearly 
four years more, 
and _i ultimately 
died, in his eight- 
ieth year, of a dis- 
ease of a wholly 
differcnt character, an enlarged condition of 


per- 


the liver.’ 


Mr. Justice Caldwell quotes the following 
paragraph from a letter written by the 
youngest son of the Chief Justice: 

“It was an interesting exhibition of fath- 


| er’s devotion to the memory of my mother, 


who was buried near Richmond, Va., that 
he habitually walked to her grave every 
Sunday afternoon, a distance of one and 


*Mr. Justice Gray. 
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a half miles. Upon one Sunday afternoon, 
suffering with the malady which led to his 
death, he was taking his accustomed walk 
when he fell from exhaustion on the common 
outside the city and was unable to proceed. 
He was fortunately seen by two negro men 
(everybody knew him) and was carried in 
their arms to his home, whence he went to 
Philadelphia and placed himself under the 
care of the celebrated doctors, Physick and 
Chapman. Without avail, however, as in a 
few weeks his body was brought back and 
buried by the side of his dear wife.”— (Green 
Bag.) ‘ 
The great-granddaughter to whom ‘that 
letter was addressed, says: “The Chief Jus- 
tice died Monday, July 6¢ 1835. It was in 
the evening, and he quietly and peacefully 
closed his eyes in this world with the blessed 
certainty of opening thém in Heaven.” 


On the morning of July 8, about five 
o'clock, the body of Chief Justice Marshall 
was removed to the steamboat lying at 
the foot of Chestnut street wharf. The 
Mayor and Council and many citizens went 
down with the boat as far as New Castle, 
and the Bar committee traveled to Rich- 
mond, 

As the funeral cortege moved slowly down 
Chestnut street the old’ Liberty Bell began 
slowly tolling a majestic salute to the na- 
tion’s dead. It was the first time the bell 
had sounded since February 22, 1832, the 
centennial anniversary of Washington’s 
birth. Desiring to preserve intact the most 
venerable relic of the days of 1776, the au- 
thorities had made a rule forbidding the ring- 
ing of the bell except on very important oc- 
casions, such as the death of Marshall was 
deemed to be, and so the sonorous tones of 
the great bell which had proclaimed liberty 
and sounded the death knell of British dom- 
ination, rang out impressively over the city, 
and groups gathered around listening spell- 
bound. 

Suddenly there was an ominous sound, 
the beautifully crystalline tone became dis- 


cordant and jangled, and on examination it 
was found that Liberty Bell was cracked. 
It was subsequently rung on several occa- 
sions, although the tone was doleful. Final- 
ly, on the celebration. of Washington’s 
Birthday, in 1843, the crack was so much 
increased in size that the bell was thenceforth 
kept mute forever. 

As it stands in all its silent dignity, in hon- 
orable retirement within the sacred precincts 
of the shrine of American liberty, it is not 
only the symbol of all that is highest in patri- 
otism, but with its pathetic crack is also a 
vivid reminder of the august sage and the 
mighty#Judge whose expounding of the Con- 
stitution placed that instrument of law and 
order on an unassailable basis, and whose 
memory a grateful nation honors." 


PRIVATE LIFE AND CHARACTER. 


Marshall was, like Lord Camden and other 
eminent Judges, a great reader of novels. 
On November 26, 1826, he wrote to Mr. 
Justice Story that he had just finished read- 
ing Miss Austen’s novels, and was much 
pleased with them, saying: “Her flights 
are not lofty, she does not soar on eagle’s 
wings, but she is pleasing, interesting, equa- 
ble and yet amusing.” 

Mr. Binney, in his sketches of the Old 
Bar of Philadelphia, incidentally mentions: 
“After doing my best, one morning, to over- 
take Chief Justice Marshall in his quick 
march to the Capitol, when he was nearer 
to eighty than to seventy, I asked him to 
what cause in particular he attributed that 
strong and quick step; and he replied that he 
thought it was most due to his commission 
in the army of the Revolution, in which he 
had been a regular foot practitioner for near- 
ly six years.” 

You would not forgive me were I to omit 
to mention the Quoit Club, or Barbecue 
Club, which for many years used to meet on 
Saturdays at Buchanan’s Spring in a grove 
on the outskirts of Richmond. The city has 


| ™Mr. Chief Justice Charles B. Lore, of the Supreme 
' Court of Delaware. 
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spread over the place of meeting, the spring 
has been walled in and the grove cut down, 
and the memories of the club are passing 
into legend. 

According to an account preserved in an 
article on Chief Justice Marshall in the num- 
ber for February, 1836, of the “Southern Lit- 
erary Messenger” (which, I believe, has al- 
ways been considered as faithfully record- 
ing the sentiments and the traditions of Vir- 
ginia), the Quoit Club was coéval with the 
Constitution of the United States, having 
been organized in 1788 by thirty gentlemen, 
of whom Marshall was one; and it grew out 
of informal fortnightly meetings of some 
Scotch merchants to play at quoits. Who 
can doubt that, if those Scotchmen had only 
introduced their national game of golf, the 
Chief Justice would have become a master 
of that game? 

There are several picturesque descriptions 
of the part he took at the meetings of the 
Quoit Club. It is enough to quote one, per- 
haps less known than the others, in which 
the artist, Chester Harding, visiting Rich- 
mond during the session of the State Con- 
vention of 1829-30, when the Chief Justice 
was nearly seventy-five years old, and the 
last survivor of the founders of the club, tells 
us: “I again met Judge Marshall in Rich- 
mond, whither I went during the sitting of 
the convention for amending the Constitu- 
tion. He was a leading member of a quoit 
club, which I was invited to attend. The 
battle-ground was about a mile from the 
city, in a beautiful grove. I went early, with 
a friend, just as the party were beginning 
to arrive. I watched for the coming of the 
old chief. He soon approached with his coat 
on his arm and his hat in his hand, which he 
was using as a fan. He walked directly up 
to a large bowl of mint-julep, which had 
been prepared, and drank off a tumbler full 
of the liquid, smacked his lips, and then 
turned to the company with a cheerful ‘How 
are you, gentlemen? He was looked upon 
as the best pitcher of the party, and could 
throw heavier quoits than any other member 





of the club. The game began with great 
animation. There were several ties; and, be- 
fore long, I saw the great Chief Justice of 
the Supreme Court of the United States 
down on his knees, measuring the contested 
distance with a straw with as much earnest- 
ness as if it had been a point of law; and if 
he proved to be in the right, the woods 
would ring with his triumphant shout.* 


Like most truly great men, Marshall had 
a hearty Jaugh and a strong sense of humor. 
He was one ‘of the most companionable of 
mortals. In a book published in Virginia 
not many years since, there is a delightful 
description of Marshall, when in the height 
of his reputation, participating in the recrea- 
tions of the Barbecue Club. This was an as- 
sociation composed of the prominent men 
of Richmond, and one of its favorite amuse- 
ments consisted in pitching quoits. On one 
occasion, after Marshall’s quoit encircled the 
stake or “meg,” another quoit, thrown by a 
clerical gentleman, alighted on top of the 
first one. Thereupon, the club, as a mock 
court, listened to jocose arguments on the 
solemn question: “Who is winner when 
two adversary quoits are on the meg at the 
same time?” Marshall cited, in his own be- 
half, the maxim, Cujus est solum, ejus est 
usque ad coclum. He argued that, as he was 
the first occupant, his right extended from 
the ground up to the vault of heaven, and 
that no one had a right to become a squatter 
on his back. The club finally decided that 
it was a drawn throw between the Chief 
Justice and Parson Blair. (“The Two Par- 
sons,” by George Wythe Munford, Rich- 
mond, 1884, 326-361.)? 


Marshall dressed simply, but neatly. 
I am inclined to believe that many of 
the descriptions of his attire are exaggera- 
tions. One informant states that he would 
wear a coat until it was threadbare with- 
out once having it brushed; and it has 


™Mr. Justice Gray. 
2 Professor Jeremiah Smith. 
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been quite customary with writers about 
Marshall to characterize him as _ care- 
less in dress even to slovenliness. It is 
true that nothing could make him a 
fashionable man. The style of his garments 
were usually out of date as respects the de- 
crees of fashion; but we have the word of 
a daughter-in-law that all who knew him 
best and saw him daily testified as to the 
neatness of his attire. His plain, simple and 
old-fashioned ideas in this regard, and his 
refusal to conform his apparel to that of 
other men about him, together with his mod- 
est bearing, has served to bring down to us 
some amusing anecdotes. One morning he 
called upon a lady who had recently mar- 
ried his brother, but whom he had never met. 
She was expecting a visit from the butcher 
to leok at a calf she wished to sell. The 
servant casually observing his appearance, 
being also unacquainted with him, hastily 
deemed him unworthy to be ushered into the 
parlor, and his sister-in-law, being informed 
that a man was waiting at the door to see her, 
mistook him for the butcher, and ordered 
that he be conducted to the stable to see the 
calf. Mr. Marshall explained who he was, 
whereupon the lady, much mortified, at once 
invited him into the house. 8 

It was, however, no unusual occurrence 
for that distinguished man to walk the 
streets from the market to his home with 
a turkey or other supplies for his table. It 
was then the custom, indeed, for gentlemen 
to attend personally to their own marketing; 
and it is said that “the Old Market on lower 
Main Street, in Richmond, witnessed many 
friendly meetings each morning of solid 
men and echoed to much wise and witty 
talk. Behind each gentleman stood and 
walked a negro footman, bearing a big bas- 
ket in which the morning purchases were de- 
posited and taken home.” 

Judge Marshall on such occasions would 
chat with acquaintances in his usual happy 
manner; but in general carried his own bas- 
ket, or, if that carry-all had been forgotten, 
he would bestow his newly-bought pro- 





visions about his person as seemed at the 
time most convenient. . .. 

He certainly paid some attention to the 
demands of his office in the way of dress, 
because, as he informs his wife, in 1825, he 
administered the oath of office to President 
John Quincy Adams, and was clad in a “new 
suit of domestic manufacture:” and he also 
informs his wife that the President was 
dressed in the same manner, though the 
cloth of the garments of the latter was, as he 
said, made at a different establishment. He 
adds, with some satisfaction, that “the cloth 
is very fine and smooth.” ! 


An English traveler gives a touching pic- 
ture of the Chief Justice during his last days: 
“The Judge is a tall, venerable man, about 
eighty years of age, his hair tied in a cue 
according to the olden custom, and with a 
countenance indicating that simplicity of 
mind and benignity which so eminently dis- 
tinguishes his carriage. His house is small 
and more humble in appearance than those of 
the average successful lawyers or merchants. 
I called three times upon him; there was 
no bell to the door. Once I turned the han- 
dle of it and walked in unannounced. On 
the other two occasions he had seen me 
coming and lifted the latch and received me 
at the door, although he was at the time 
suffering from some very severe contusions 
received in a stage while traveling on the 
road from Fredericksburg to Richmond. I 
verily believe there is not a particle of vanity 
in his composition.” Such was the man, 
simple, kindly, great — the noble attributes 
of true manhood.? 


Shortly after the close of the war Marshall 
met the lady to whom he was subsequently 
married. An air of romance surrounds the 
circumstance of that first meeting. Mar- 
shall had been invited to attend a ball held 
in the neighborhood of the residence of 
Jacquelin Ambler, in York, in the winter of 


Mr. Chief Justice Potter. 
2 Judge Le Baron B. Colt. 
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1781-82. He then held the title of captain 
and his reputation for genius and bravery 
having preceded his appearance at the ball, 
the younger ladies, much interested in the 
fact that he was expected, began it is related, 
“sportive projects for captivating him.” 
Mary Willis Ambler, then only fourteen 





vears of age, overhearing the remarks and | 


plans of the 
others, some- 
what older than 

assured 
jokingly, 
they were 
them- 
selves useless 
trouble as_ she 
intended to cap- 
ture the young 
man and _ thus 
eclipse them all. 
At the first in- 
troduction to 
Miss Mary, Mar- 
shall became im- 
mediately devot- 
ed to her. Her 
sister subse- 
quently narrating 
the event, states 
that Mary had 
“at a glance 
discerned his 
character and 
understood how 
to appreciate it, 
while I, ex- 
pecting to see an Adonis, lost all desire 
of becoming agreeable in his eyes when 
[ beheld his awkward figure, unpolished 
manners and negligent dress.” 

A son of the Chief Justice, having been re- 
quested to relate the circumstance of his 
father’s courtship, gave the information that 
it was at first unsuccessful, for the lady, be- 
ing young and diffident, had said “no” when 
she really intended to give an affirmative 
response to Marshall’s proposal for her hand; 


herself, 
them, 
that 

giving 


MARY WILLIS MARSHALL (née Ambler), 
Wife of Chief-Justice Marshall. 





but the mistake was corrected through the 
kind offices of a cousin of the young lady. 
He had surreptitiously cut a lock of her hair 
which he sent to the disappointed lover, and 
Marshall, supposing that she had sent it, re- 
newed his suit, which resulted in their mar- 
riage. They lived together forty-eight years. 
The peculiar sweetness of Marshall’s char- 
acter was exalted 

in a loving de- 

votion through- 

out the 

forty-eight years 

of their married 

life to the com- 

panion who, on 

of 
well known and 
unswerving loy- 
alty, was spoken 
of by his ac- 
quaintances as 
unquestionably 
a model _ wife. 
With her he was 
at all times most 
tenderly consid- 
erate. For many 
years she _ had 
been an invalid, 
and there is not 
recorded in all 
history a more 
beautiful devo- 
tion of husband 
and wife than 
that felt and 
displayed by Marshall. He never ceased 
to be the lover of their earlier years. 
Mrs. Marshall was a beautiful and cul- 
tured woman, and had her health permit- 
ted, she would have been an ornament 
to society. Her complaint was such that 
the noise of celebrations, particularly, an- 
noyed her, or, to speak with greater accu- 
racy, they affected her nerves unpleasantly. 
On such occasions early in the morning it 
was the custom of Judge Marshall to accom- 


entire 


account his 
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pany his wife to the residence of some 
friend in the country and there quietly pass 
the day. Upon her death, in 1831, Marshall 
felt himself indeed sorely stricken, and he 
never ceased to revere her memory and 
mourn her loss with that fidelity which has 
always characterized his devotion during her 
life. On the first anniversary of her death 
he wrote a tribute to her character beautiful 
and touching. By that tribute Marshall not 
only perpetuated the character of a noble 
and charming woman, who had been esti- 
mable as a wife and mother, and deserved 
all commendation capable of expression, but 
unconsciously betrayed the beauty and sub- 
limity of his own nature. It was. Christ- 
mas day and he writes: “This day of joy 
and festivity to the whole Christian world 
is to my sad heart the anniversary of the 
keenest affliction which humanity can sus- 
tain. While all around is gladness, my mind 
dwells on the silent tomb and cherishes the 
remembrance of the beloved object it con- 
tains.” Without further using his words, he 
refers to her who had gone as the compan- 
ion that had sweetened the choicest part of 
his life, had rendered toil a pieasure, had 
partaken of all his feelings and was en- 
throned in the inmost recesses of his heart. 
He recalls having often relied upon her 
judgment in situations of some perplexity, 
and states that he did not recollect to have 
once regretted the adoption of her opinion." 


A great-granddaughter of Marshall, writ- 


ing a few years since to a distinguished mem- 
ber of the Bar at the South, said, in that 
part of the letter which was made public, 
that the family knew well she would learn 
from others that her great-grandfather was 
a great man; “they told me he was only a 


good man. My father spent many Christ- 
mas holidays with his grandparents. His 
grandmother was an invalid, and intolerant 
of the slightest noise, but his grandfather 
was ever ready to be his playfellow and com- 
panion. Every morning and evening he 


1 Mr. Chief Justice Potter. 





would take him by the hand and bid him 
be very quiet; then, on tiptoe, with finger on 
his lips, he would take him to her room to 
say good morning and good night. He was 
a devoted lover every day of her life.” 

For nearly fifty years they two shared with 
each other the gladness and the grief of life. 
It is related that the day before her death she 
tied about her husband’s neck a ribbon from 
which depended a charm containing a ring- 
let of her own hair. Never afterwards, by 
night or day, did it leave the resting place 
where it had been laid by those gentle hands, 
until after his death, when, by his directions, 
it was the last object removed from his per- 
son,? 


The official demands upon the duty of the 
Chief Justice being confined to the sessions 
of the Supreme Court, at Washington, and 
looking after the circuit in Virginia and 
North Carolina, he had the privilege during 
much of the year of remaining at home. He 
owned a farm near Richmond, and was ex- 
tremely fond of agriculture and well in- 
formed upon all matters pertaining to the 
successful cultivation of the Virginia soil. 
A fair share of his leisure from official du- 
ties was devoted to the farm, and he took 
especial delight in superintending its oper- 
ation. 

The house in which Marshall lived at 
Richmond was built by himself, and is still 
standing on the corner of Marshall and 
Ninth Streets. It was a commodious struc- 
ture, but modest in appearance and made no 
pretensions to architectural beauty. We are 
told that the exterior has never been re- 
modeled, and but few changes have been 
made within. One writer has complained 
that this dwelling was constructed “hind- 
side before.” “A handsome entrance hall 
and staircase, the balusters of which are of 
carved cherry, dark with age, are at the 
back opening toward the garden and domes- 
tic offices. Directly in front of this is the 
dining-room, looking upon Marshall Street. 

! Honorable Sanford B. Ladd, Kansas City, Missouri 
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\Vhat was meant in the plan to be the back 
door opens upon a porch upon the same 
horoughfare. The general entrance for vis- 
tors is by a smaller door in the side street.” 
in this home the Chief Justice was a most 
delightful host. Courteous and hospitable 
and a prince of entertainers, his house was 
always an attractive place for his friends. He 


! 


In this home also he gave many large din- 
ners to lawyers, which came to be quite 


| celebrated among his friends and acquaint- 


ances. At those affairs there were usually 
not less than thirty members of the bar seated 
at the table with the Chief Justice at the head. 
The table groaned with ample quantities of 


good things to eat, making of each repast 





Lisdidinitttal 


HEE THE 


CHIEF-JUSTICE MARSHALL’S HOUSE AT RICHMOND. 


cherished the society of young people, and 
they were frequently guests in his home, 
his gentleness and generous conduct toward 
them inviting confidence and inspiring affec- 
tionate regard. Here, also, he and the wife 
he adored so profoundly, reared a family of 
six children, five sons and one daughter. 
They lost four others in childhood, which 
occasioned them much sorrow. Marshall 
was a kind and devoted father and deeply 
concerned in all that pertained to the wel- 
fare and happiness of his children. 





an event long to be remembered; these, to- 
gether with the “finest Madeira in the land,” 
the witty remarks and roars of laughter, as 
well as an abundance of wise conversation, 
served to add zest to the occasion, and withal 
they were quite grand and enjoyable affairs. 
Chief Justice Marshall was a social man, 
as well as a great jurist, and delighted in the 
companionship of congenial spirits. He had a 
jovial laugh, one which his friends liked 
immensely to hear—such a laugh as is 
never found in the possession of an intriguer. 
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It was the very antithesis of insincerity. His 
whole spirit abounded with buoyant good 
nature, and the tranquillity of his temper, 
unflagging patience, generous disposition 
and never-failing courtesy rendered him 
equally agreeable in all the relations of his 
life and particularly was he companionable 
in the retirement of his home and in the 
presence of intimate friends. 

Although a slaveholder he was not an ad- 
mirer of the system. He earnestly wished 
that it might be totally eradicated, but he 
did not favor immediate emancipation which 
might involve the retention of the negro 
population in the locality where they had 
served their term of bondage. He strenu- 
ously supported a scheme then attracting 
some attention for voluntary deportation, 
which-was proposed by what was known as 
the Colonization Society. In his will he 
made provision for one of his slaves, his 
body servant, whom he designates as “my 
faithful servant, Robbin.” He directed his 
emancipation if the latter should choose to 
“conform to the laws on that subject requir- 
ing that he should leave the State, or if 
permission can be obtained for his continu- 
ing to reside in it.” ? 


A word should be said as to his religious 
convictions. Indeed, in times past so much 
has been said that if the half were true he 
had no religion at all. But would you not 
call a man religious who said the Lord’s 


- 4 } 
Prayer every day? And the prayer he learned 


at his mother’s knee went down with him 
to the grave. He was a constant and lib- 
eral contributor to the support of the Epis- 
copal Church. He never doubted the fact 
of the Christian revelation, but he was not 
convinced of the fact of the divinity of Christ 
till late in life. Then, after refusing privately 
to commune, he expressed a desire to do so 
publicly, and was ready and willing to do so 
when opportunity should be had. The cir- 
cumstances of his death only forbade it. In 
all his life previously he was a constant at- 
'Mr. Chief Justice Potter. 





tendant upon the worship of the church. He 
kneeled down in the presence of all the peo- 
ple. He was an example of reverence to all 
his children, He encouraged their joining 
the church. Like many men, he waited until 
his mind was convinced, but, unlike many 
men, he was open to conviction — and God 
gave it to him with all the joy it afforded. 
But he was never professedly Unitarian, and 
he had no place in his heart for either an 
ancient or a modern agnosticism.* 


The Chief Justice was not a communicant 
of any church, but was a regular attendant 
upon the services of the Episcopal Church. 
Until near the close of his life he entertained 
views held by the Unitarian denomination, 
but they were finally changed, and he was 
about to join himself with the church in 
which he had so long worshipped when over- 
taken by his last sickness, and although he 
finally felt in full accord with the doctrines 
of that branch of the Christian church, he 
was prevented by sickness from formally 
entering into membership communion with 
it? 


Chicf Justice Marshall was a steadfast be- 
liever in the truth of Christianity, as re- 
vealed in the Bible. He was brought up in 
the Episcopal Church; and Bishop Meade, 
who knew him well, tells us that he was a 
constant and reverent worshipper in that 
church, and contributed liberally to its sup- 
port, although he never became a communi- 
cant. All else that we know of his personal 
religion is derived from the statements (as 
handed down by the good Bishop) of a 
daughter of the Chief Justice, who was much 
with him during the last months of his life. 
She said that her father told her he never 
went to bed without concluding his prayer 
by repeating the Lord’s Prayer and the verse 
beginning, “Now I lay me down to sleep,” 
which his mother had taught him when he 


1 Reverend W. Strother Jones, D.D., Trenton, New 
Jersey; a great-grandson of Chief Justice Marshall. 


2 Mr. Chief Justice Potter. 
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was a child; and that the reason why he had 
ever been a communicant was that it was 
but recently that he had become fully con- 
inced of the divinity of Christ, and he then 
‘determined to apply for admission to the 
communion of our church— objected to 
commune in private, because he thought it 
lis duty to make a public confession of the 
Saviour — and, while waiting for improved 


: 
| showing therefrom what he became as a 


| 





man. The different epochs of his life are 
so intertwined and mutually dependent that 
it is difficult to specify with accuracy any line 


| of demarcation. 


He was a soldier, scholar, statesman and 
legislator —all in splendid proportions — 
before he reached the meridian of life. He 
was as great as any of the many noble sons 


ROOM IN HOUSE AT RICHMOND, USED BY CHIEF-JUSTICE MARSHALL AS A LIBRARY, 


health to enable him to go to the church for 
that purpose, he grew worse and died, with- 
out ever communing.” * 


John Marshall was a man of note long 
before he became either statesman or Chief 
Justice. The gift of genius had early been 
discovered, and it followed him all the days 
of his life. 

It is difficult to speak of him as a man 
without going into his life as a whole and 


*Mr. Justice Gray. 





of Virginia in a day when Virginia led the 
Union. In private life abundant evidence 
is forthcoming that he was a model of what 
a husband and father ought to be. He was 
the idol of the household. His children held 
him in the most affectionate esteem. The 
servants vied with one another in their desire 
to serve him. In the long period of the ill- 
health of Mrs. Marshall the tenderest affec- 
tion was most markedly manifested. He would 
permit no one to do for her anything that 
he could do, and when, on Christmas Day, 
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1831, she breathed her last, his was a grief | service of his fellow-men. 


only those can know who have been obliged 
to endure so inexpressible a loss. His letters 
show the greatest solicitude for his widowed 
sisters and sisters-in-law and their children. 

His humility and freedom from arrogance 
were apparent to all. This was shown in his 
great consideration for others, howsoever 
humble their position in life; he was always 
willing to listen to their opinions, howsoever 
worthless. He did not settle matters of vast 
import at once, or after only a shallow survey 
of great principles and ‘truths which have 
been benediction to the world and the 
church for centuries. He did not adopt the 
latest vagary of an ever-changing so-called 
scientific investigation just because it was 
the latest fad or the last utterance of some 
“higher critic,” and this in a day when the 


great foundations of Christianity were as- 
sailed with a hostility unknown _ to-day. 
Looking before him and after him—possibly 
weighing opportunity on the one hand and 


considerations of health on the other — he 
said that his father was an abler man than 
he, and that his eldest son was possessed of 
a variety of gifts utterly beyond him, This 
is not to say that he underestimated himself 
or despised his own gifts... . 

Loyalty to truth was one of his most dis- 
tinguishing characteristics. We have no 
story like that of Washington and the hatchet 
to tell, but we have the even course of an 
irreproachable life to command our respect. 

The success which attended John Mar- 
shall throughout his career may be largely 
traced to the fact that he was ever mindful 
he had a mission in life—a mission only 
he could fulfil. He seemed to realize, as few 
men do, that every gift is a trust, and that 
men are trustees of life, of opportunity, of 
possessions — each to be passed on to an- 
other till the great Court of Assize shall de- 
termine the result. There is no ownership 
in life other than trusteeship. Thus, as a 
man, John Marshall stands before us great 
and true in all the relations of life —a man 
ever ready to do his part in the common 





“He sought to 
hand on unquenched that torch of freedom’ 
for which he had fought, and to which he« 
had consecrated the best powers of his mind 
and heart. He grew all the time, and his in- 
fluence on the life of the nation will be coter- 
minous with the nation. He will stand out 
among the great men of the earth for the 
vastness of his intellect, for his insight into 
the truth, for his righteous judgment, for his 
interpretation and defence of the Constitu- 
tion, for his high morality, and for his stain- 
less honor." 


His disposition was most amiable. He 
never had a personal enemy in his life. Story, 
in writing to a friend, said: “I think he is 
the most extraordinary man I ever saw, for 
the depth and tenderness of his feeling.” His 
manner on the bench was dignified, but he 
was a most patient listener. One who knew 
him well says that no symptom of irritation 
was ever betrayed in his movements, no 
frown of impatience ever clouded his brow.’ 


It is certain that Marshall’s faults, if he 
had any, are hard to discover. Suppose, how- 
ever, that one were compelled to serve as the 
devil’s advocate, whose official duty it is to 
urge objections to the proposed canonization 
of a deceased person. Is there any fact which 
would furnish an argument against putting 
John Marshall on the list of saints? I can 
think of but one plausible objection; a men- 
tal characteristic which he probably shared 
in common with almost every public man of 
his time. And that is, failure to do justice to 
the motives of political opponents. A friend, 
who has made careful investigation, tells me 
that he has found no evidence even of this 
fault. Still I cannot help supposing that it 
existed. After making, however, all deduc- 
tion for this defect, it is safe to say that, 
among all the Federal leaders there are not 
to be found three whiter characters than 


! Reverend W. Strother Jones. 
2 Honorable Sanford B. Ladd. 
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George Washington, John Jay and John 
Marshall. 


There are many testimonies to his great 
modesty, self-effacement and true humility, 
in any company, whether of friends or of 
strangers. Let me quote but one, recently 
made known to me by the kindness of the 
President of [the Virginia] Supreme Court of 
Appeals (a kinsman of Chief Justice Mar- 
shall),and which, with his permission, is given 
in his own words: “I have an aunt in Fau- 
quier County, Miss Lucy Chilton, now in her 
ninety-first year. I asked her on one occa- 
sion if she had known Judge Marshall. She 
replied that she had spent weeks at a time 
in the same house with him. I then asked 
her what trait or characteristic most im- 
pressed her. She replied without hesitation: 
‘His humility. He seemed to think himself 
the least considered person in whatever com- 
pany* he chanced to be.’” This quality in 
him may help us to understand the saying, 
that the great lawgiver and judge of the 
Hebrews—who, we are told, “was learned 


in all the wisdom of the Egyptians, and was | 


? Professor Jeremiah Smith. 





mighty in words and in deeds”—was “very 
meek, above all men which were upon the 
face of the earth.” 

His private character cannot be more feli- 
citously or more feelingly summed up than 
in the resolutions drawn up by Mr. Leigh, 
and unanimously adopted by the Bar of this 
circuit, soon after the death of the Chief 
Justice: “His private life was worthy of the 
exalted character he sustained in public sta- 
tion. The unaffected simplicity of his man- 
ners; the spotless purity of his morals; his 
social, gentle, cheerful disposition; his hab- 
itual self-denial, and boundless generosity 
towards others; the strength and constancy 
of his attachments; his kindness to his 
friends and neighbors; his exemplary con- 
duct in the relations of son, brother, hus- 
band and father; his numerous charities; his 
benevolence towards all men, and his ever 
active beneficence; these amiable qualities 
shone so conspicuously in him, throughout 
his life, that, highly as he was respected, he 
had the rare happiness to be yet more be- 
loved.” ? 


*M. Justice Gray. 
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By ALBERT 


HE query, “I wonder howthe jury is get- 
T ting along?” whichisuppermostinevery- 
one’s mind after the jury has retired for its 
deliberations is answered in part by written 
records made by scores of Brooklyn jurors 
on the walls of one of the jury rooms in the 
Brooklyn; N. Y., County Court House. 

These written, or rather scribbled records 
set forth in prose and poetry the doings, de- 
cisions, mental processes and sentiments of 
the average juror, and disclose not merely the 
juror’s views as to the merits of the particu- 
lar case he is trying to decide, but also his 
opinion of his fellow men temporarily serv- 
ing as jurors. They reveal, as well, the work- 
ings of minds ranging through a wide realm 
of philosophy, from brightest optimism to 
soggiest pessimism. 

This particular room is a cheerless cham- 
ber about twenty by thirty feet, with a high 
ceiling and void of all decoration. It is bare, 
desolate and lonesome. It gives one the 
impression of a place animate at times, but 
now deserted, haunted almost. Around the 
sides of the room are ranged eleven chairs, 
it being the proper thing, perhaps, for the 
foreman to stand. Some six inches above 
the tops of the chairs is a dingy yellow band, 
six inches or more wide, indicating, perhaps, 
the reflective positions assumed by the jur- 
ors. At irregular intervals the dull-colored 
tinting is rubbed off, and in some places the 
plaster is cracked. In the centre of the room 
stands a plain brown-colored wooden table 
with long irregular cracks and seams running 
its entire length. The table may have been 
struck by lightning, or perhaps the cracks 
were caused by the blows of the jurors’ fists. 

It is to such a council chamber as this 
that the jurors are conducted, and then 
locked in with the instructions to agree on 
a just verdict. 

But the records show that it soon appears 
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that they cannot agree and that things are 
not going as they should; for here one of the 
jurors has gone off by himself and written 
on the wall in blue pencil: “Jury business be 
damned!” Nor is this the sentiment of a 
single, isolated, disconsolate juror, for under- 
neath these words another juror has written: 
“T endorse the above.” This general senti- 
ment is popular, as evidenced by somewhat 
similar testimony inscribed by other jurors. 

The difficulty the jurors have in agreeing 
is indicated by their written acknowledgment. 
“We cannot agree,” one juror has written, 
which is corroborated by another juror, who 
has written at a slight distance the sentiment: 
“Hell! Oh, Hell!” Of course, that may seem 
an extravagant assertion, but it is perhaps a 
conservative opinion for a man doing jury 
duty for twenty-five days, as did a juror who 
wrote: “John Y. McKane. Twenty-five days 
jury and locked up here twenty hours.” (The 
McKane jury had an unusually severe ex- 
perience. For twenty-five days the jurors 
were under most careful surveillance, not 
| only going to and from the court house, but 
also during the time spent at their hotel. One 
of the jurors said that the only bit of news 
of the outside world which came to him was 
the result of a famous prize fight which was 
being shouted by a newsboy outside the hotel 
windows.) 

The obstinate juror receives considerable 
attention, and it has been observed at times 
that the obstinate juror is more vigorously 
disliked by his fellow-jurors than even by 
the attorneys whose case he has injured. 
| Mere printable words are considered insuffi- 

cient for him sometimes; and here, as we go 
_ around the room, is a corner into which a 

juror who had lost all hope retired and drew 
| a lifelike picture of a man about to have his 
head crushed with a sledgehammer in the 
hands of another juror: Above this excel- 















lent sketch the discouraged juror wrote: | 


“All day! 
disagrees.” 

Another artist juror, whose words failed 
to express what he thought of the obstinate 
juror, whiled away some of his tedious min- 
utes by drawing four rudimentary pigs as 
typifying “Jurors who disagree.” 

At times the weary juror turns to verse. 
When a jury could not agree one of them 


Hit the juror on the head who 


wrote: 
“Three o’clock and no decision, 
Notwithstanding, so hellup me gracious, 
There is no disciple of circumcision 
In this redoubtable twelve.” 


Another juror poet has written: 
Many could swear like fury 

At the obstinates on this jury 

If *twould help to settle the question, 
And the doubts of all would e 


For some reason the poet could go no fur- 
ther. 

In addition to seeking diversion in lit- 
erary and artistic efforts, some jurors turn 
“Is this a free country?” 


to philosophy. 
asks one juror, writing on the wall, to which 
“Locked up all 


he replies with fine scorn: 
night!” 


Another asserts that: 


“The jury system is the guard 
Of human liberty, 
But when you lock one up all night, 
This truth one fails to see.” 


Another juror has written: “God is love,” 
to which another replies querously, “Bosh! 
He does not love the jury.” 

“Jury duty,” says another, along in the 
weary night hours, “is the privilege of a citi- 
zen’s life,’ and then he adds: “Especially 
when locked up all night.” 

Among the tersest of the jurors’ sayings 
are: 

“One night in hock!” 

“A crowd of chumps!” 
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“Damn poor feed!” 
“That has nothing to do with the case!” 
Much as the jurors may divert themselves 


| with art, literature, philosophy, or personali- 


ties, these subjects are but diversions and of 
secondary importance, it seems, to the sub- 
ject of food. The food question enters largely 
into the thoughts of the jurors, for scattered 
all over the walls are written bills of fare. 
Perhaps the most expressive sentiment in 
the whole room is the simple, “Oh! for that 
dinner.” “We were thankful for that dinner,” 
one thoughtful juror has written; while an- 
other, not satisfied, wrote: “A supper not 
fit for pigs.” 

Another juror united his contempt for the 
obstinate juror with his desire for dinner, in 
this couplet: 

“Eleven good dinners for eleven good men, 

One bale of hay for an ass.” 

In the matter of dinners the foreman and 
the other jurors stand on equal ground, as 
evidenced by the following memorandum: 

“October 16, 8 to 4 for Def. 8.45. Just 
had grub, such as it was. Foreman had to 
go without potatoes, but filled up on bread. 
The rest had no bread. 8.50. Foreman eat- 
ing pie and washing dishes.” 

The exact influence of a dinner facilitating 
an agreement is more or less of a moot ques- 
tion. Some evidence on this point is given 
by one juror, who wrote: 

“We can’t agree, but we have had sup- 
per, and, good as it is, we will agree at 12 A. 
M., as it is now 7.30 P. M.” 

Another memorandum from which various 
deductions may be drawn, reads: 

“April 12, 7.15, no supper; 9-3 def’t.; 7.30, 
no supper, 10-2 def’t. 8.30, no supper yet, 
but it is on the way; 12 for def. Had sup- 


” 


per. 
What is perhaps the average juror’s sum- 


mary of what goes on in the jury room was 
that written by one juror in the following 
words: “I am a son of a gun, if you ever 
get me on a jury again.” 
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CHAPTERS FROM THE BIBLICAL LAW. 


THE CASE OF ADAM AND EVE. 


By Davip WERNER AMRAM., 


HE story of Adam and Eve as recorded 
in the beginning of the Book of Genesis 
is generally conceded to be not the record of 
an actual occurrence, but a primitive account 
of the origin of human life on earth. It is 
one of a number of legends well known to 
the student of folk-lore, in which men in the 
early stages of civilization, without the aid 
of science and under the influence of poetic 
imaginative faculties, told the story which 
attempted to account for the beginning oi 
things. 

No man, unless he be controlled by strong 
theological bias, or unless he be under the 
spell of ignorance, believes the story of 
Adam and Eve to be other than an imagin- 
ative account of an event that never took 
place. On the other hand, no man who lays 
the slightest claim to education or culture 
can fail to be impressed with the literary 
and poetic beauties of this tale. 

I am not aware that the story of Adam 
and Eve has ever been considered from the 
lawyer’s point of view, nor do I know of 
any attempt ever having been made to con- 
sider the legal aspects of it, although it is 
true, as I shall point out hereafter, that some 
of the Talmudists have deduced the existence 
of certain laws, from some verses in the 
siblical account of the story of Adam and 
Eve. I shall consider the entire story, tor 
the purpose of inquiring into the views of 
law and justice that are reflected in it. Lest 
I be misunderstood, in spite of the above 
prefatory remarks, I wish to say that I do 
not believe that it is a record of actual oc- 
currences; nor do I desire to apply the 
scalpel of criticism to it, to destroy its poetic 
beauty. I take it to be a legend, told ages 
ago, centuries, perhaps milleniums, before it 
was written down in the form in which we 





have it; and I look into it for the purpose oi 
discovering what light it can throw upon the 
views of law and justice held by the people 
among» whom it arose and by whom it was 
told as well as by him who finally reduced it 
to writing. 

Every man _ unconsciously testifies, in 
every statement that he makes, to his life 
and surroundings, to the state of society, the 
degree of civilization, the nature of the laws, 
and to all other influences bearing upon him. 
It is testimony similar to that which the hand 
writing expert and graphologist finds in the 
lines and angles and variations of a signa- 
ture, and in its general character and pecu- 
liarities, from which he reaches conclusions 
not only as to the genuineness of the signa- 
ture, but also as to certain personal charac- 
teristics of the writer. 

There are two accounts given of the crea- 
tion of Adam and Eve. The first account 
is in the first chapter of Genesis, verses 
twenty-six to thirty-one. In this account, 
there is nothing said about the garden of 
Eden, and according to it Adam and Eve 
are created at the same time. The second 
account is given in the second chapter of 
Genesis, beginning with the fourth verse, 
and continued to the end of the third chapter. 
It is the story as given in the second and 
third chapters, to which we shall direct our 
attention. 

In the first place, let us consider the facts 
of our case. “The Lord God formed man 
of the dust of the ground, and breathed into 
his nostrils the breath of life; and man be- 
came a living soul. And the Lord God 
planted a garden eastward in Eden; and 
there he put the man whom he had formed.” 
And the man was put in charge of the gar- 
den, “to dress it and to keep it. And the 
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Lord God commanded the man, saying, Of 
every tree of the garden thou mayest freely 
eat: but of the tree of the knowledge of good 
and evil, thou shalt not eat of it; for in the 
day that thou eatest thereof thou shalt surely 
die.” Thereafter, the Lord God determined 
to make a help-meet for the man, and for 
this purpose he took one of the man’s ribs, 
and of it he made a woman. To this woman 
came a serpent and tempted her to eat of the 
fruit of the forbidden tree, and for this pur- 
pose the serpent said to the woman, mis- 
quoting the command, “Yea, hath God said, 
ye shall not eat of every tree of the garden?” 
The woman, likewise misquoting the com- 
mand which she had never heard, because it 
had been given to the man before she was 
created, replied to the serpent, “We may eat 
of the fruit of the trees of the garden; but of 
the fruit of the tree which is in the midst of 
the garden, God hath said, ye shall not eat 
of it, neither shall ye touch it, lest ye die.” 
Listening, however, to the tempting plea of 
the serpent, the woman ate of the fruit, “and 
gave also unto her husband with her.” The 
record says nothing about any objections 
that he raised before breaking the command 
that had been laid upon him, but simply 
records the fact that “he did eat.” Then the 
Lord God appears unto them and says to the 
man “Hast thou eaten of the tree whereof 
I commanded thee that thou shouldst not 
eat?” The man admitted it, and added that 
the woman had given it to him; and she, 
being asked for her reason said “The ser- 
pent beguiled me, and I did eat.” There- 
upon the Lord God, without inquiring of the 
serpent and without hearing anything that 
it might say in its defence, punished it by 
decreeing “Because thou hast done this, 
thou art cursed above all cattle, and above 


every beast of the field; upon thy belly shalt | 


thou go, and dust shalt thou eat all the days 
of thy life; and I will put enmity between 
thee and the woman, and between thy seed 
and her seed; it shall bruise thy head, and 
thou shalt bruise his heel.” Then, turning 
to the woman, the Lord God pronounces 





judgment against her in these words: “I will 
greatly multiply thy sorrow and thy concep- 
tion, in sorrow thou shalt bring forth chil- 
dren; and thy desire shall be to thy husband, 
and he shall rule over thee.” Then turning to 
the man, the Lord God said “Because thou 
hast hearkened unto the voice of thy wife, 
and hast eaten of the tree of which I com- 
manded thee, saying, Thou shalt not eat of 
it; cursed is the ground for thy sake; in sor- 
row shalt thou eat of it all the days of thy 
life; thorns also and thistles shall it bring 
forth to thee; and thou shalt eat the herb 
of the field; in the sweat of thy face shalt 
thou eat bread till thou return unto the 
ground; for out of it wast thou taken; for 
dust thou art, and unto dust shalt thou re- 
turn.” In these words the case is recorded. 

The lawyer, looking at the record from 
the twentieth century point of view, cannot 
fail to be impressed with many peculiarities 
and obvious differences between the method 
of procedure there followed and that which 
obtains in these days. These peculiarities 
are not merely to be accounted for by the 
fact that the story recorded is poetry of folk 
lore, and not a case at law; and that therefore 
the plea of poetic license will explain any 
faults in the statement of the law, applicable 
to the case, or in the manner in which the 
law is said to have been applied. 

The essential differences between the pro- 
cedure in this case and the procedure in our 
own days, lies in the fact that the former 
reflects the administration of justice by an 
oriental patriarch who is bound by no law 
other than that which he himself creates; and 
who may change even the law that he him- 
self makes according to his own will and 
caprice. 

In every age and among every people, 
peculiar conceptions of the Deity have 
arisen, each influenced by the actual condi- 
tions of life and society prevailing. In the 
story of Adam and Eve, the Lord God is 
pictured as doing justice in the free-handed 
manner of the oriental patriarch; in the story 
of Job, written at a much later time and 
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under the influence of an entirely different 
civilization, he is pictured as an _ oriental 
monarch surrounded by his court and the 
great officers of the Crown, listening to the 
charges of a public prosecutor. In the 
record of the case of Zelophehad’s daughters 
(GREEN Bac, January, 1900), he is described 
as a supreme justice to whom the record of 
the case is submitted for an opinion, who 
renders a decree in the case, and‘then com- 
mands that this decree be enacted into a 
In the Talmud, he is some- 
do jus- 


general law. 


times represented as sitting to 


tice in the court of heaven, 


modelled upon the plan of the great San- 


supreme 


hedrin of seventy-one judges, hearing the 
evidence, examining the witnesses, and pro- 
ceeding in every way in accordance with the 
procedure that was followed by the Sanhe- 
drin. Thus in each age, the Jewish mind 
conceived the Deity in a manner suited to 
the highest conception of the time; and as 
these views of divine justice differ from age 
to age among the same people, so they differ 
from the views of other nations. Mention 
need only be made of the different concep- 
tions of the Deity held by Milton, by Sopho- 
cles, and by Goethe. Indeed, it may well 
be said that every living man has an idea 
of the Deity differing from that of every 
other man, and dependent entirely upon that 
bundle of qualities which go to make up what 
we call individuality. The oriental patriarch 
administered justice in the manner described 
in the case of Adam and Eve. He reached 
conclusions in a swift and ready manner, and 
meted out the punishment that he considered 
proper under the circumstances, often revers- 
ing his own decrees. This was the method 
that was familiar to the people at the time 
when the story of Adam and Eve circulated 
among them, and at the time when it was 
first written down; and hence this was the 
method that is reflected in the story. 

In the first place, the command concerning 
the eating of the fruit of the tree was given 
to the man alone and not at all to the 
woman: she had not yet been created, and 








therefore it seems to be unjust to have held 
her responsible for the breach of a command 
which was not directed to her. It is true, 
that both the serpent and the woman in dis- 
cussing his command assume that it was 
directed to her as well as the man, but they 
were both mistaken. The probability is that 
Adam told Eve of the command that he had 
received concerning this tree, and she there- 
fore assumed that she also was bound by it. 

This is further indicated by the fact that 
in citing the law, she says “God hath said, 
Ye shall not eat of it, neither shall ye touch 
it.” There is nothing in the law about touch- 
ing the tree. This merely expresses the 
exaggerated fear of the woman any 
breach of the law occur, and shows that the 
practice of Adam and Eve was not to touch 


lest 


the tree lest they might by mistake be led 
to eat of its fruit; and this practice the 
woman concludes to have been part of the 
original command. 

When the Lord God commenced his in- 
vestigation of the case, he addressed Adam 


| as the only law-breaker, saying to him, “Hast 


thou eaten of the tree, whereof I commanded 
thee that thou shouldst not eat?” and when 
the man then pleaded that the woman had 
given him of the fruit, he turned to the 
woman and merely asked, “What is this that 
thou hast done?” and did not charge her with 
having broken the law in having eaten of the 
tree, although she had in fact eaten of it. 
Her only offence was in causing Adam to 
break the law. 

In sentencing the serpent, the woman and 
the man, the Lord God pronounced judg- 
ment against the serpent because it had be- 
guiled the woman, and against the woman 
because she had beguiled the man. He does 
not allude to any breach of the law on her 
part. However, in sentencing the man he 
said, “Because thou hast hearkened unto 
the voice of thy wife, and hast eaten of the 
tree, of which I commanded thee, saying thou 
shalt not eat of it.” 

The punishment for Adam’s trespass was 
death. The command was as follows: “For 
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in the day that thou eatest thereof, thou shalt 
surely die,” and yet in sentencing Adam, the 
law was not strictly applied; and instead of 
being condemned to death, he was con- 
demned to work for a living. 

It may be presumed that the judge in this 
case took into consideration the fact that 
there was a strong inducement for the breach 
of the law, inasmuch as Eve had already 
eaten of the fruit; and it was through her 
persuasion that Adam ate of it also; and in 
this view of the case the sentence of death 
would have been too severe a punishment 
for the crime. I call the attention of crim- 
inologists to this case. The abolition of 
capital punishment and the substitution of life 
imprisonment at hard labor finds its arche- 
tvpe in this decree. 

The manner in which the Lord God con- 
ducted the investigation in this case is also 
characteristic of patriarchal administration 
of justice. The principal offender is brought 
before him, and is immediately subjected to 
a cross-examination whereby he is com- 
pelled to criminate himself. The very ques- 
tion, “Hast thou eaten of the tree, whereof 
I commanded thee that thou shouldst not 
eat?” was intended to elicit a confession; and 
the man who lived in a state of innocence 
and who was blissfully ignorant of modern 
rules of law. which have been invented for 
the purpose of saving criminals from endan- 
gering their lives by their own confessions, 
promptly admitted the deed. 

If Adam had been a well-posted modern 
offender, he would have said, “I decline to 
answer on the ground that the answer to this 
question would incriminate me;” and then, 
as the only witness against him was his wife, 
and it would not have been difficult for 
Adam’s counsel to have her testimony ex- 
cluded on that account, it would have been 
impossible to prove a case against him. But 
procedure in patriarchal days was simplicity 
itself. The man admitted his offence and 
blamed it on the woman, thereupon the 
woman is summoned to appear, and _ she, 
although she has been guilty of no breach 





of law, is similarly subjected to an examina- 
tion, “What is this that thou hast done?” And 
then she tells her story and blames it on the 
serpent, and the serpent, not being a legal 
person at all, and having no higher status 
in this legend than a slave would have in the 
patriarchal society is condemned without 
being heard. Now, the serpent’s only fault 
was that it induced Eve to eat of the tree, and 
if Eve had not induced Adam to do the same, 
no crime would have been committed. The 
serpent’s action was the very remote cause 
of the breach of the law by Adam. The 
proximate, and indeed, the only cause of the 
breach of the law was the solicitation of Eve; 
but all these refinements and distinctions 
did not exist in the primitive patriarchal 
society. God felt that the serpent had done 
wrong in beguiling Eve and ought to be pun- 
ished, even though there was no breach oi 
the law involved. That is exactly the man- 
ner in which the patriarch would administer 
justice. 

The punishment inflicted upon the serpent 
was by no means commensurate with the 
character of its offence. It had been guilty 
of a species of seduction; and although it had 
been more subtle than any beast of the field, 
and had been permitted to hold free inter- 
course with its human companions, it was 
now disgraced below every beast of the field, 
condemned to crawl on its belly and eat dust, 
and be in a state of perpetual warfare with 
the human species. Thus, for some trivial 
offence, the house slave of the patriarch 
might be disgraced below the most menial 
of the slaves of the field. 

The punishment meted out to the woman 
was likewise excessive. She who had been 
the equal of man was now made his subor- 
dinate, “Thy desire shall be to thy husband, 
and he shall rule over thee.” The real 
offender is by this decree elevated above the 
comparatively innocent cause of the crime. 
The solicitude of the woman that her hus- 
band should also eat of the tree was probably 
due to the fact that finding that she did not 
die when she had eaten of it, that it was good 
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for food and pleasant to the eyes, and a tree 
to be desired to make one wise, she was 
unselfish enough to want her husband to 
participate in all these joys; but the decree 
in her action reflects the patriarchal state of 
society, in which power, authority and rule 
were the heritage of the males. Kinship 
was reckoned through the father, property 


descended to the sons and to the collateral | 


male heirs, a rule of inheritance that had to 


be essentially changed to provide for the | 


daughters (see Zelophehad’s case). 
the comparatively inferior status oi the 
woman in patriarchal times is reflected in 
this legend, and is accounted for by this 
decree, in which her inferiority is made the 
punishment for the crime. 

Upon this legendary account which bears 
all the marks of poetry, imagination and 


mythology, but none of the indicia whereby 


actual facts may be discovered, there has 


been erected an elaborate structure of dog- 
ma, built by the hands of theology. Sects, 
creeds, even entire have been 
founded upon this primitive myth. The 
social and legal inferiority of woman has 
been accepted by the world as unalterable, 
because,forsooth, the doctors of theology 
found this Biblical sanction for it, “And he 
shall rule over thee.” The doctrine of 
original sin, the fall of man and other dogmas 
of the churches, all find their root in this 
ancient fable, told by primitive herdsmen far 
back in the dawn of history, and accepted 
by a credulous world as inspired truth given 
directly from God to man. 

The noblest of human aspirations—re- 
ligion—the seeking for the divine in nature 
and in man—has thus, by blind devotion to 
the written word, been made one of the great 
instruments that has perpetuated human 
misery ;—but we did not set out to consider 
anything except the legal aspects of our 
legend. 

A word, therefore, in conclusion, in illus- 


religions 


Thus, | 





iawyers found Biblical sanction for civil and 
criminal law. 

There was a tradition that the antedilu- 
vians had seven great laws which were the 
basis of all later legislations. These laws 
were One positive law; to wii, to do justice; 
and six negative laws; to wit, not to blas- 
pheme, commit idolatry, murder, incest, or 
robbery, and not to eat of the flesh of a 
living animal. (Talmud Babl. Sanhedrin 
56 a.b.) 

Rabbi Yohanan, a distinguished Pales- 
tinean authority of the first century finds 
a hint for these laws in Genesis ii, 16, “And 
the Lord God commanded the man saying, 
Of every tree of the garden thou mayest 
freely eat.” This verse he interprets as 
follows: 

First. “And he commanded,” to do jus- 
tice, as it is written, Genesis xviii, 19, “For 
I know him, that he will command his chil- 
dren and his household after him, and they 
shall keep the way of the Lord to do justice 
and judgment.” 

Second. “The Lord” indicates the 
against blasphemy, as it is written, Leviticus 
xxiv, 16, “He that blasphemeth the name of 
the Lord, he shall surely be put to death.” 

Third. “God” indicates the law against 
idolatry, as it is written, Exodus xx, 3, “Thou 
shalt have no other Gods before me.” 

Fourth. “Unto the man” indicates the 
iaw against murder, as it written, Genesis 
ix, 6. “Whoso sheddeth man’s blood, by man 
shall his blood be shed; for in the image of 
God made He man.” 

Fifth. “Saying” indicates the law against 
incest, as it is written, Jeremiah iii, 1, which 
verse begins with the word “saying.” 

Sixth. “Of every tree of the garden” in- 
dicates the law against robbery, this being 
permitted, and the one tree forbidden. 

Seventh. “Thou mayest freely eat” is by 
every casualistic reader interpreted to indi- 
cate that the flesh of a living animal shall not 


law 


tration of the method by which Rabbinical | be eaten. 
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BENEDICT ARNOLD ON THE MAINE BORDER. 


By GeEorGE J. VARNEY. 


MONG the exhibits a few years ago at 

a town fair in the extreme southeast 
corner of Maine, was an old account book of 
a general store kept by Colonel John Allan, 
on a small island in Eastport harbor, in the 
period immediately following the Revolu- 
tion. It was startling to find among the en- 
tries a charge against Benedict Arnold. The 
item was a gallon of rum; but there were 
charges, at other dates, of lumber and other 
articles. 

Was Arnold haunting the border of the 
two countries in furtherance of any senti- 
mental or public-spirited political project of 
the time? Those who thus imagine do not 
know the nature of the man. First and 
always he was looking out for himself, and 
seeking the means to swim on the sea of 
wealth and fashion. The success of his fam- 


ily marked the largest stretch of his sympa- 


thies. 

Arnold’s reputation previous to his ap- 
pointment in the patriot army, according to 
the annals of the time, was not ethically ad- 
mirable. His first temptation to disloyalty 
resulted from his extravagant living in Phil- 
adelphia, when in command in that city. So 
far as known, his first deviation from a 
patriotic course was when he formed a secret 
partnership for illicit trade within the enemy’s 
lines, which amounted to about one hundred 
and forty thousand dollars. A letter of Sir 
Clinton to a friend shows that 
Arnold’s inclination to change his allegiance 
was known to him eighteen months before 
the overt act of treason. 

When, on October 19, 1781, Cornwallis 
surrendered his entire army to General 
Washington, Lord North was heard to ex- 
claim, “All is lost!” Arnold, too, saw that 
his game was up; and, in the December fol- 
lowing, he sailed for England, with his fam- 
ilv, who had been permitted to join him. 


Henry 





Though the traitor had received a small 
British command, with which he made his 
raids on New London, Connecticut, and 
Richmond, Virginia, he obtained neither mil- 
itary nor naval appointment after he left 
America, though he sought both with pas- 
sionate earnestness. Consequently he had re- 
course to trade to support his failing estate. 
He made at least two voyages to the West 
Indies, his object in. both being frustrated 
by the French successes there. Soon after 
the definitive treaty of peace between Great 
Britain and the new nation, he removed with 
his family from London to St. John, on the 
river of that name in New Brunswick. 

In St. John he lived in the best style of the 
town, associating only with people of the 
highest social ranks, a large proportion of 
these being Tory refugees. Establishing a 
storehouse at the Lower Cove, he placed it 
in the immediate charge of the two younger 
of his three sons by his first marriage. 

At this time he possessed considerable 
means, being known to have carried on one 
occasion £5000 in cash with him to the West 
Indies for the purchase of sugar. Besides 
his commission in the British army in Amer- 
ica, he received as reward for his treason a 
sum in gold (£6,315) to cover his alleged 
losses in deserting the cause of his country. 
Five thousand pounds of this he invested in 
four per cent. consols, from which he real- 
ized £7,000 in stocks. Thus while he had 
really been bankrupt in a large amount, and 
escaped his creditors by joining the enemy, 
he was at once rehabilitated, and endowec. 
with a capital which was ample for the open- 
ing of any mercantile business in that period. 
He appears subsequently to have received 
other favors, while after his death his wife 
and daughter were pensioned. 

The first ship built in the province of New 
Brunswick was owned by Arnold before she 
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went to sea. This was the Lord Sheffield, 
which came over the falls of the St. John in 
June, 1786. The cost of her construction 
had proved too large for the purse of her 
builder, who found himself unable to pur- 
chase her rigging and outfit, and Arnold en- 
tered into a contract to supply them. All 
the local annalists and raconteurs, so far as 
I have been able to learn, favor the statement 
that the transaction by which the ship be- 
came the property of Arnold constituted a 
fraud. This person, maintained 
his business and social standing in the prov- 
ince. It is known that he subsequently 
owned or chartered one.or more other vessels 
sailing from that port in the West India 
trade. 

Previous to 1787, St. John had suffered 
severely from fires, and in that year the citi- 
zens undertook to raise a sufficient sum to 
procure two fire engines, and to sink a num- 
ber of wells; the name of Arnold appears on 
the subscription paper for ten pounds. 

Arnold’s warehouse and its contents were 
insured in England for a large amount. In 
July, 1788, this warehouse was burned in the 
night. It was freely said about the streets 
that the insurance was larger than the value 
of the property, while some asserted that the 
fire was not accidental. 

In consequence of such reports the Lon- 
don underwriters refused to pay over the in- 
surance money. Arnold brought suit for 
its recovery, and showed that he was himself 
in England at the time of the fire, and that, 
while two of his sons slept in the building, 
one was not only in great danger, but was 
somewhat burned. The court ordered the 
company to pay the full amount. 

At about the same time Arnold brought 


however, 





suit in St. John for slander, singling out as 
his victim a man who had the means to pay 
large damages. The defendant was Monson 
Hoyt, a loyalist refugee, but not a traitor. 
This gentleman previously had been a part- 
ner with Arnold in some enterprise; he 
might, therefore, be supposed to know the 
business methods of that peculiar person. 
The jury brought in a verdict of guilty, and 
then jocosely fixed the damages at two shil- 
lings and sixpence. 

While Arnold was in business at this place 
his vessel sometimes loaded with timber at 
Campobello, the large island in near view in 
the bay eastward of Eastport, the owner 
meanwhile making his headquarters at Snug 
Harbor. It was probably in connection with 
this business that Arnold had the dealings 
with Colonel Allan, that are recorded in the 
old account book. 

It appears to be a fact that Arnold came 
very near an ignominious death in this region 
at the hands, too, of a staunch loyalist from 
New York, Captain Alpheus Pine. He once 
sold to Arnold a quantity of wood, but as it 
was not paid for and taken away as agreed, 
Pine sold it to another party. Just as the 
last purchaser began hauling the wood away, 
Arnold appeared, and a quarrel ensued. In 
the affray, Captain Pine caught a stick from 
the wood pile, and in a moment more would 
have brought it down upon the traitor’s head, 
had not a bystander, by a quick movement, 
prevented the blow. 

“But for this,” Pine used to say, “I would 
not have left a whole bone in his skin.” 

Arnold returned to England with his fami- 
ly, in 1791, and lived in London until his 
death in 1801. 
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‘THE article on Chief Justice Marshall, in the 
present issue and in the following number, is 
made up from about forty Marshall Day ad- 
dresses, from copies furnished, with great cour- 
tesy, by the distinguished authors. ‘To these 
gentlemen THE GREEN Bac and its readers are 
much indebted. It is a matter of keen regret 
to the editor that it was not possible to print 
each of these addresses in full ; but as such pub- 
lication would have filled, at a rough guess, a 
dozen numbers of the magazine, the only course 
open was to make suchselections as,taken together, 


would present the career, the character, and the | 


influence of the great man in whose honor these 
orations were delivered. The Marshall Day 
orators were chosen from among the most dis- 
tinguished judges, lawyers and teachers in the 


country: and the article to which reference has | 


been made was conceived in the belief that what 


| 
these leaders of our bench, our bar and our law 


faculties would say about the great Chief Jus- 
‘tice would be both of interest and of value. The 
reading of these addresses has confirmed 
belief ; for no commemorative occasion in 
country has drawn forth so many strong 
eloquent discourses. 


this 
and 


‘THE many portraits of Chief Justice Marshall 
offer an interesting subject for an article. Pos- 
sibly some art critic may profit by this sugges- 


tion; but in the absence of such an article, a | 


word or two concerning some of these portraits 
may not be out of place. 
this number 
Saint-Mémin portrait of Marshall, here repro- 


our readers will 


duced with the background colored as in the 


original, which was a life-size crayon, taken in 
March, 1808. Charles Balthazar Julien Févret 


| present case, filled 


this | 





In the frontispiece of | 
recognize the | 


de Saint-Mémin was born in Dijon, in 1770. 
His father was a counsellor of France; his 
mother, a beautiful and wealthy creole of San 


Domingo. Between 1793 and 1810 he visited 


| most of our Atlantic coast cities, from New York 


to Charleston; and such was his vogue that 
during that time he executed eight hundred and 
eighteen portraits, using a “ physionotrace,” an 
instrument invented by Chrétien, in 1786, by 


| which the profile outline of a face could be 
| taken with mathematical precision. 


The back- 
ground of these portraits was usually, as in the 
in with pink crayon, Mr. 
Justice Bradley in his article on the Saint- 
Mémin portrait of Marshall, (Century, vol. 16, 
p- 778; Sept., 1889.) relates that the charge for 


| such a portrait was thirty-three dollars, in return 


for which the sitter received, first, a full-sized 
portrait bust; secondly, a copper plate of the 
same engraved in miniature, reduced from the 
portrait by an instrument called a ‘‘ pantograph” 


/and thirdly, twelve proofs from this plate. 


medallion — size, 


two inches in 


were of 
about 


miniatures 
in form, and 


These 
circular 
diameter. 


In addition to the portrait noted above, Mr. 
Justice Bradley mentions the following which 
had come to his knowledge: an elaborate half- 


| length by Rembrandt Peale, painted in 1825, 


presented to Chief Justice Chase by the New 
York Bar Association, by him bequeathed to 
the Supreme Court of the United States, and 


now hanging in the robing-room of the Court at 


the Capitol,— ‘a fine painting but not recog 
nized as a good likeness by those who knew the 
Chief Justice” ; a full length by Hubard, a French 
artist, taken at Richmond in 1830, and now in 
Washington and Lee University, Lexington, Va., 


| . . . ” 
— ‘considered by the family a good likeness ”’ ; 


and a full length miniature in sitting posture by 
the same artist, and a replica of the same, both 
in possession of the Marshall family. 
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Mr. Justice Gray, in his recent address at 
Richmond, Va., says ; 

‘Of all the portraits by various artists, that 
which best accords with the above description, 
especially in the ‘eyes dark to blackness, strong 
and penetrating, beaming with intelligence and 
good nature,’ is one by Jarvis (perhaps the best 
American portrait painter of his time, next to 
Stuart), which I have had the good fortune to 
own for thirty years, and of which, before I 
bought it, Mr. Middleton, then the clerk of the 
Supreme Court, who had been deputy clerk for 
eight years under Chief Justice Marshall, wrote 
me: ‘It is an admirable likeness; better than 
the one I have, which has always been consid- 
ered one of the best.’ This portrait was taken 
while his hair was still black, or nearly so; and, 
as shown by the judicial robe, and by the cur- 
tain behind and above the head, was evidently 
intended to represent him as he sat in court. 

“The most important of the later portraits 
are those painted by Harding in 1828-30, and 
by Inman in 1831, with a graver expression of 
countenance, with the hair quite gray, and with 
deep lines on his face. 

“ Harding’s portraits were evidently thought 
well of, by the subject, as well as by the artist. 
One of them, afterwards bequeathed by Mr. Jus- 
tice Story to Harvard College, was sent to him 
by the Chief Justice in March, 1828, with a let- 
ter, saying, ‘I beg you to accept my portrait, 
for which I sat in Washington to Mr. Harding, 
to be preserved when I shall sleep with my 
fathers, as a testimonial of sincere: and affection- 
ate friendship :’ and in the same letter he gave 
directions for paying Harding ‘ for the head and 
shoulders I have bespoke for myself.’ Harding’s 
principal portrait of Marshall was painted in 
1830 for the Boston Athenzeum, in whose pos- 
session it still is; it has the advantage of being 
a full length, showing that in his seventy-fifth 
year he retained the erect and slender figure 
of his youth; and the artist wrote of it in his 
autobiography: ‘I consider it a good picture. 
I had great pleasure in painting the whole of 
such a man.’ 

‘*Inman’s careful portrait, in the possession 
of the Philadelphia Law Association, has often 
been engraved, and is, perhaps, the best known 
of all. 

“The crayon portrait in profile, drawn by 





St. Mémin in 1808, which has always remained 
in the family of the Chief Justice, and been 
considered by them an excellent likeness, and 
is now owned by a descendant in Baltimore ; 
the bust by Frazee ... familiarly known by 
numerous casts; and that executed by Powers, 
by order of Congress, soon after the Chief Jus- 
tice’s death, for the Supreme Court Room — all 
show that, while his hair grew rather low on the 
forehead, his head was high and well-shaped, 
and that, as was then not unusual, he wore his 
hair in a queue. 

“ His dress, as shown in the full length por- 
trait by Harding, and as described by his con- 
temporaries, was a simple and appropriate, but 
by no means fashionable, suit of black, with 
knee breeches, long stockings, and low shoes 
with buckles.” 


Amonc the illustrations in our May number, 
which will contain the more strictly legal part 
of the Marshall article, will be the bust of the 
Chief Justice, by Frazee, in the Boston Athe- 
nzum, and the portrait by Rembrandt Peale, in 
the rooms of the Long Island Historical Soci- 
ety, Brooklyn, N.Y. We hope to reproduce, 
also, some of the less well-known portraits. The 
Jarvis, Harding, and Inman portraits, and one 
by an unknown artist, may be found in the Feb- 
ruary number of THE GREEN Bac. 


CuieF JusTICE MARSHALL was the first presi- 
dent of the old, unchartered, Washington Monu- 
ment Association. Among the records, which 
have been stored in the monument, has been 
found, his letter of acceptance of the office. 
This letter discloses that the Chief Justice had 
a crest, a fact which, when brought to the atten- 
tion of Justice Gray, was pronounced as one 
which had escaped the notice of the historians 
of the great jurist. The letter is written on a 
double sheet, the outside one being used to form 
the envelope, and, where the paper is folded, the 
letter is sealed with wax. The seal is very im- 
perfect, only the upper part of the impression 
being discernible. This shows two stags, one 
recumbent, the other, standing behind, is in the 
position of defense, seeming to be waiting for a 
attack upon its mate lying upon the ground. 
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NOTES. 

CHIEF JUSTICE MARSHALL, it is said, used to 
narrate with great glee, a correspondence on a 
point of honor between Governor Giles of Virginia 
and Patrick Henry. It was as follows: 


Sir; I understand that you have called me a bob- 
tail politician. I wish to know if it be true, and if 
true, your meaning. 

W. R. GILEs. 


To which Mr. Henry replied as follows: 


Sir: I do not recollect having called you a bob-tail 
politician at any time, but think it probable I have. 
I can’t say what I did mean; but if you will tell me 
what you think I mean, I will say whether you are 
correct or not. 

Very respectfully, 
PATRICK HENRY. 


Tue late Harry Bingham was once defending, 


in a Vermont court, a case against a railroad for | 


damages from a fire alleged to have been set by 
sparks from a locomotive. It had been shown 
that a “wild” engine had passed by, sometime 
during the morning of the fire, and Mr. Bingham 


was trying to make the witness commit himself | 


to some exact time at which it had gone by. 

“ Was it five o’clock in the morning?” asked 
Mr. Bingham. 

“Could n’t tell exactly; might have been 
then; *twas along about the time of the fire,” 
answered the witness. 

“ Well, was it six o’clock?” 

“Was it seven o’clock?” 

And each time came the same non-committal 
answer, 

Then Mr. Bingham began at the other end. 
“Was it twelve o’clock? Eleven o’clock? ‘Ten 
o’clock?”’ Each time the same unsatisfactory 
reply. 

Finding this line of questioning was a failure, 
Mr. Bingham put his inquiries in a different 
form, 

“You don’t seem able to tell what time it was. 
But perhaps you can tell me this — how high 
was the sun?” 

“Well,” said the witness, 
about a rod high!” 


““T guess it was 


“Tr it plaze the coort,” said an Irish attorney, 
“if I am wrong in this, 1 have another point 
that is equally conclusive.” 








JupcE LINDLEY, of the St. Louis Circuit Court, 
like many another good judge, is fond of a quiet 
joke. A raw German, who had been summoned 
for jury duty, desired to be relieved. 

“ Schudge,” he said “I can nicht understand 
English goot.” 

Looking over the crowded bar, his eye filled 
with humor, the judge replied. 

“Oh! you can serve! You won't have to 
understand good English. You won’t hear any 
here.” 


Berry G. THURMAN is one of the oldest and 
most prominent members of the bar in southern 
Missouri. In his home town of Lamar, he is 
naturally a legal light without a peer, which is 
mentioned as necessary to the full appreciation 
of the following story. 

It was during the campaign of 1896, and pol- 
itics were in a feverish state at Lamar. Thomas 
W. Ditty, a young lawyer-editor, had just ap- 
peared on the scene with a red-hot political sheet 
that was scourging partisans to wild and excited 
battle. Mr. Thurman, campaigning in opposi- 
tion to Mr. Ditty, became the mark for editorial 
attack. The town presently transferred its in- 
terest in the election to the daring newcomer, 
speculating on his ability to best the veteran 
lawyer. 

In the midst of the campaign, it happened 
that Mr. Thurman was called to conduct the 
prosecution in a certain case wherein Mr. Ditty 
appeared as a witness for the defense. The 
cross-examination of said witness offered Mr. 
Thurman an opportunity to even scores, and he 
embraced it. But the witness was looking to 
his laurels. He parried every thrust, frequently 
reciprocated, and wore a bland, tantalizing smile 
that captured the court-house idlers. Mr. Thur- 
man finally became disgusted. In desperation 
he waved the witness aside, observing with all 
the contempt possible : 

“ You're a fine gentleman to appear before this 
court!” 

With mock regret the witness retorted : 

“ And I’d say the same thing about you, if I 
wasn’t under oath!” 

Mr. Thurman declares that then and there 
he lost all prestige in the eyes of the village 
loungers. 
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AN English reader sends the following amus- 
ing clipping from a London newspaper : 

A juryman whose verdict would be worth hav- 
ing, if it could be got, has made his debut before 
the County Court of Sleaford. He patiently 
listened all the forenoon to a case, and when 
Judge Shortt rose for luncheon he calmly strolled 
away and did not return, leaving the plaintiff 
and defendant to finish their dispute as best 
they could without him. He was a miller, and 
went home to see whether the water-wheel was 
running smoothly. Next day the judge had the 
truant brought before him summarily, and de- 
manded the reason of his absence. The miller 
stared at him in wonder, and replied that, as 
everybody went out of the court, he thought the 
business was over. “ But what about your ver- 
dict?” asked his Honour. “ Never had such a 
thing in my possession,” protested the miller, 
earnestly, as if anxious to clear himself of the 
imputation of dealing in unlawful articles. “I 
do assure you, sir, I never had one in my life — 
indeed, I was never in a court before.” “ But 
surely you know what a verdict is?” continued 
the judge, with a smile. The miller again as- 
severated, as strongly as he could, that he had 
never heard of the word before, and had never 
seen the article, if such it was. The Court 
could not help laughing at the man’s mingled 
earnestness and naiveté, but quite believed him 
when he added, ‘I should be the last man 
to do wrong if I had known, but I thought 
the business was His Honour then 
explained to him the etymology and meaning 
of “verdict,” and told him he would have the 
opportunity of impressing that lesson on his mind 
by acting as a juryman a second time, when 
it was to be hoped he would not again con- 
found the word with luncheon. Happy rustic 


over.” 


innocence ! 


THE retort of a little boy to an attorney in a 
justice’s court not long ago, created some amuse- 
ment. The lad, being on the stand as a witness, 
was questioned concerning a certain dime novel, 
alleged to have been stolen. 

‘What was pictured on the cover,” asked the 
attorney.” 

“Two Indians,” was the reply. 

‘‘What were the Indians doing?” 

“I didn’t ask ’em.” answered the boy. 
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LITERARY NOTES. 

TRUTH DEXTER! is a modern society novel, pic- 
turing rather laboriously, the up-to-date Boston 
social world, and, in much easier manner, the 
life on a southern plantation. The fascinating 
leader of the “smart set,” beautiful, brilliant, 
but thoroughly unscrupulous, is pitted against an 
uninstructed little Southerner, strong chiefly in 
her honesty and simplicity, in a struggle for the 
love of a hero with a very long name and a 
strength of character shown more in his friends 
opinions than his own actions. The young girl, 
guided by a charming grandmother, an old- 
fashioned lady of the South, the most attractive 
character of the book, wins the battle. The 
dialogue is never tiresome and much of it is 
brilliant. The style is clear, and the story moves 
rapidly. 


Tue HERItTaGE oF UNREST? is a rather inter- 
esting story of life among the army officers on 
the Indian reservations. The heroine is an 
Apache half breed: the hero is an Australian of 
convict ancestry; and both are cursed by the 
hereditary lawiessness that poisons all civilized 
life for them. The story moves along at a fairly 
good rate in spite of some unnecessary incidents. 
The local color is good and some of the minor 
characters very well drawn, especially the Yan- 
kee preacher, who has an interest in the flora of 
the country, fine charity, and a remarkable 
stove-pipe hat, worn in spite of the rifles of his 
cowboy acquaintances. There is much blood- 
shed, but fortunately few gory details. 

RECEIVED AND TO BE REVIEWED LATER: 
THE WORKING CONSTITUTION OF THE UNITED 
By Leonard Courtney. New York: 
Cloth, $2.00. 


KINGDOM. 
Macmillan Company. 1got. 


WILLIAM SHAKESPEARE. Poet, Dramatist, 
and Man. By Hamilton Wright Mabie. With 
one hundred illustrations, including nine full 
pages in photogravure, New York: The Mac- 
millan Company, 1901. Cloth, $3.50. 

' TRUTH DEXTER. By Sidney MecCali. Boston: Little, 
Brown & Co. 1901. Cloth, $1.50. 


By Gwendolen Overton, 
1g0ot. Cloth. $1.50. 


2 THE HERITAGE OF UNREST 


New Yotk: The Macmillan Co. 
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NEW LAW BOOKS. 

[HE ELEMENTS OF JURISPRUDENCE. By Zhomas 
Erskine Holland. Ninth edition. Oxford 
University Press, American Branch, New 
York. 1g00. Cloth, $2.50. (xxiii. + 430 pp.) 
By jurisprudence, Professor Holland means 

the science that defines such words as law, right, 

duty, sovereign, ascertains the source of law, and 
divides law into its several branches, — in short, 

— Analytical Jurisprudence, the science that is 

identified with the name of John Austin as inti- 

mately as Geometry is identified with the name 
of Euclid. 

It is a modern science, not quite a hundred 
years old ; but it already has a history well worth 
telling. Long before its birth, it became indebted 
in a strange way to Sir William Blackstone. 
he first volume of the Commentaries contains 
much matter as to the nature, origin, classifica- 
tion, and reason of law. This matter has liter- 
ary charm, doubtless; but it clearly enough is 
not the result of historical investigation or of 
acute analysis. In fact, what Blackston ewas at- 
tempting to do was simply to present, accurately 
and clearly, propositions of law ; and his digres- 
sions into analytical and historical disquisition 
were merely incidental and ornamental repeti- 
tions of the commonplace statements of ordinary 
lawyers. These platitudes passed muster with 
most people then, and they pass muster with 
most peopie still; but, to the detriment of Black- 
stone’s fame and to the benefit of mankind, it 
happened that in the Oxford audience to which, 
in the form of lectures, the Commentaries were 
originally addressed, there sat a young man to 
whom fictitious reasonings were as transparent 
and offensive as cobwebs. 

Yes, even in his youth Jeremy Bentham was 
an independent thinker and a vigorous writer ; 
and in 1776, when he was only twenty-eight 
years of age, his “ Fragment on Government,” 
while conceding the merit of Blackstone’s style, 
attacked Blackstone’s theorizing with the acute- 
ness that characterized Bentham’s writing as 
long as he lived, 

And Bentham lived a long while. 
than fifty years after that memorable attack upon 
Blackstone, he was the militant enemy of loose 
thinking and of obsolete law. He died in 1832; 
and long before that year he had convinced his 
contemporaries of the need for reform in the 


For more 





law, and, still better, had made such an im- 
pression upon younger men of ability as ren- 
dered it certain that his modes of thought 
would long survive him. ‘Trustworthy authori- 
ties — among them, none more interesting or 
important than John Stuart Mill’s ‘ Autobio- 
graphy ” and Mrs. Janet Ross’ “ Three Genera- 
tions of Englishwomen” — make it clear that 
Bentham’s influence, though exerted principally 
through his writings, was greatly enhanced by 
his position as the genial center of a small cir- 
cle of influential friends. In tracing the history 
of Analytical Jurisprudence, it is not necessary 
to name all the members of the little group ; but 
it is important to notice that as early as 1810 
Bentham’s fondness for James Mill had caused 
him to secure, as a next-door neighbor and 
almost constant associate, that famous father 
of a still more famous James Mill, 
though by twenty-five years Bentham’s junior, 
was thirty-seven years of age, and already a man 
of note. John Stuart Mill was only four, but 
his intellectual feats had begun, or, according 
to the familiar story, even at that early age he 
had made substantial progress with the study of 
Greek. Both James Mill and John Stuart Mill 
continued in close social and intellectual com- 
panionship with Bentham until his death; and 
in their writings on law reform they frankly 
took the attitude of disciples. 

To this little society of persons interested in 
close thought as to all subjects, and particularly 
as to the law, came in 1820, as another next-door 
neighbor, John Austin, of two years’ standing at 
the bar, just married, thirty years of age, and 
He was 


son. 


already of high repute for acuteness. 
forty-two years younger than Bentham ; but the 
venerable reformer was still active in mind and 
body, and had twelve years to live. The home 
of the Austins was a meeting place for Bentham, 
the Mills, Romilly, Erle, Bickersteth, and many 
other men whose names are not forgotten. In 
the winter of 1821-22, about two years after Ben- 
tham and the Mills and the Austins began to live 
side by side, John Stuart Mill then not quite six- 
teen years of age, studied Roman law with Aus- 
tin. In 1827 John Stvart Mill edited Bentham’s 
“ Rationale of Judicial Evidence.” In 1828, 
Austin, after a residence of less than a year in 
Germany, began to deliver in London his lec- 


tures on Jurisprudence. One of his hearers was 
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John Stuart Mill. The last lecture was delivered 
in 1832 ; and six lectures, entitled “ The Province 
of Jurisprudence Determined,” were published 


in that year, which happened to be the year of | 
| fact remains that his work is too large for the 
It is clear enough that there was close con- | 


Bentham’s death. 


nection between Bentham and Austin. It does 
not follow that Austin was lacking in origin- 
ality. His field was near Bentham’s, but it 
was sufficiently distinct to be his own. Ben- 
tham’s province was to point out defects in exist- 
ing law and to suggest reforms. Austin’s province 
was to analyze and classify law, whethef existent 
or non-existent. Austin was indebted to Ben- 
tham for setting with wonderful clearness the 
example of independent thinking as to law; but, 
though that was a great debt, Austin was never- 
theless as independent a thinker as Bentham. 
In fact, Austin was an enthusiast, an apostle, 
and almost a martyr. He dedicated his life to 
the development and teaching of a complete 
system of Analytical Jurisprudence, and when 
public interest flagged, — as was inevitable with 
such a subject, even though Austin had been, as 
he was not, a rhetorical lecturer, — he was much 
more fatally disappointed than he was willing to 
admit. In 1832 he voluntarily ceased lecturing ; 
and although he lived until 1859, he could not 
be induced to publish the complete collection 
of his lectures, or even to revise the fragment 
that had appeared in 1832. Upon his death, 
his widow, Sarah Austin, with infinite labor and 
skill, made up from his manuscripts a fairly com- 
plete work, and prefixed to it a preface that is 
one of the masterpieces of literature. When she 
died in 1867, a new edition was in preparation, 
with the aid of strangely full and accurate lecture 
notes that had been taken by John Stuart 
Mill. ‘This edition was published in 1869, and 
it furnishes the accepted text of Austin’s “ Juris- 
prudence,” with which, either in abridged or 
in unabridged form, Englishmen and Americans 
are acquainted as a classic that ought to be read 
by every scholarly lawyer. The classics that 
ought to be read, however, are sometimes neg- 
lected ; and that is what has happened to Aus- 
tin. Although on the surface there is little 
charm in Austin’s numerous repetitions, pain- 
fully accurate analyses, and somewhat unusual 
terminology, there is beneath the surface the 


| a specialist. 





| charm that attaches to the work of every enthu- 


siast and creator. No one can read Austin for 
an hour without realizing that here is a master. 
Yet after all is said in favor of Austin, the 


beginner, and, indeed, too long for any one but 
Besides, the investigations of Sir 
Henry Maine and others have shown that Aus- 
tin’s discussions, based largely upon the Roman 
law, do not take into account legal phenomena 
even now existing in some regions of retarded 
civilization. In short, there is need of a smaller 
and later work. This need has been supplied 
by Professor Holland’s treatise, which first ap- 
peared in 1880 and now has reached its ninth 
edition. The work is divided into five parts, 
entitled respectively Law and Rights, Private 
Law, Public Law, International Law, and The 
Application of Law. The first part is devoted 
almost exclusively to Analytical Jurisprudence, 
strictly so called; and the other parts are de- 
voted largely to discussing, from the point of 
view of Analytical Jurisprudence, Torts, Con- 
tracts, Agency, and other familiar branches, 
with incidental statements of propositions of law 
found either in the Roman or in the English 
systems. An American lawyer cannot refrain 
from regretting the prominence given, especially 
in the first part, to Roman law and to quotations 
from unlawyerlike sources, such as the Vedas, 
St. Thomas Aquinas, Hooker, Kant, and Hegel. 
Professor Holland is at his best when he shakes 
himself loose from such learning, and expresses 
his own thoughts. His eighth chapter, for in- 
stance, is incomparably more enlightening than 
the first and the second. Yet viewed as a whole, 
there can be no question that the work performs 
well its purpose of opening to the student the 
modes of thought and expression essential to 
the science of Analytical Jurisprudence. 

It is not fairly to be called a shortcoming that 
Professor Holland fails to give a history of the 
science, and so renders necessary the short 
sketch contained in this review. Yet it is deeply 
to be regretted that some one with space at his 
disposal does not present this history in full, 
giving in detail due credit to Bentham, James 
Mill, John Austin, Sarah Austin, John Stuart 
Mill, Sir Henry Maine, and the later workers 
whom happily we have with us still. 
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THE LAW OF SURETYSHIP AND GUARANTY. By 
' Darius H. Pingrey, LL.D, Albany: Matthew 
Bender. 1901. (320 pp.) 


An examination of the contents of the book 
shows that the author has succeeded in a large 
measure in accomplishing the task which he set 
himself of presenting “ a systematic and concise 
treatise on the subject of Suretyship and Guar- 
anty.” The law relating to suretyship is first 
treated, and occupies three-fourths of the book, 
approximately. The arrangement is good, and 
the indexing is such that the student or practi- 
tioner readily finds the statement of the law for 
which he is looking. This is no small compli- 
ment to pay any law book. 

In logical order are treated the nature and 
effect of a contract of suretyship, the execution 
of it, scope of the surety’s liability, what will 
discharge him, the rights and remedies of the 
surety as to the creditor, the principal and his 
co-sureties. Then follows a discussion of the 
law relating to sureties upon bonds in legal pro- 
ceedings and upon bonds of persons acting 
under judicial sanction. The chapters relating 
to bonds of private and public officers and 
agents are especially well and accurately stated, 
—from a Massachusetts standpoint, certainly. 
This statement, however, should not be taken to 
imply that the book is written or intended for 
Massachusetts practitioners alone. The author 
has not attempted, and indeed could not under- 
take, to deal with all of the statutory peculiari- 
ties of the law in the various States, within the 
limits which he has set for himself. But the 
principal changes from the common law in the 
leading States have been stated by him. Through- 
out, the references have been fairly distributed 
among the leading cases of the best known 
courts, and the author is to be commended for 
his restraint in the use of citations. ‘The book 
has not been lumbered up with a mass of con- 
flicting citations from various jurisdictions, but 
accompanying the statement of a principle is to 
be found at least one citation of a leading case 
from which as a starting point the student can 
extend his investigations, or the lawyer prepare 
his brief. 

The distinction between a contract of surety- 
ship and one of guaranty is generally a hazy and 
difficult one to the student, if not to the older 
men of the law. In the discussion of the differ- 





ences between them the author has contented 
himself with a brief discussion in which is clearly 
pointed out the general line of demarcation be- 
tween the two. 

In the succeeding chapters upon the law of 
guaranty, he has indicated with care and brevity 
the finer distinctions, and illustrates the slight 
changes of fact which will throw the case upon 
either side of the line. In this volume of mod- 
erate size the busy lawyer will find a compen- 
dium of the law on Suretyship and Guaranty 
which will be of more practical benefit to him in 
the every-day work of his office than the larger 
editions of earlier writers. 


THE Law AND PRACTICE OF BANKING IN AUs- 
TRALIA AND NEw ZEALAND. Second edition. 
By Edward B. Hamilton, B.A.; annotated by 
J. G. Eagleson, B.A.; LL.B. Melbourne: 
Charles F. Maxwell. 1900. Cloth, 25s. 
(xxxiv + 399). 

Naturally the scope of the book, and its style, 
is not quite the same as if the author had set 
himself the task of writing a legal text-book and 
nothing more. Its subject is not only the law 
of banking, but the practice also. So it is that 
there is found, for example, a chapter devoted to 
the Melbourne Clearing House, describing the 
modus operandi and also giving a short history 
of the growth of the clearing-house system in 
London and elsewhere. ‘Then, too, in another 
place mention is made of the first allusion to a 
pass-book, which occurs in a letter written in 
1715, by acustomer to his banker. Things like 
this, and the local color here and there, as for 
instance, the reference to the general features 
of legislation affecting mortgages on sheep and 
other stock and liens on wool, together with the 
general style in which the book is written —a 
style a bit less technical and less heavy than is 
usually met with in a law book— make the 
manual rather entertaining reading, without in 
the least detracting from its solid value. 

Judge Hamilton points out that “it is surpris. 
ing how many points of law, not merely of local 
interest, but of general importance have been de- 
termined in cases which arose in these colonies, 
and which have been taken home to the Privy 
Council on appeal.” But in some striking par- 
ticulars the Australian system of banking differs 
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from the English system; it is in fact a modifi- 

cation of the Scotch. 

The book is not only interestingly, but also 
well and carefully written ; and the various legal 
propositions are clearly and accurately stated. 
It is of value to the Australian banker and man 
of business. It is also a text-book of distinct 
importance for the lawyer. 

Nores ON THE UNITED States Reports. Book 
XI. By Walter Malins Rose. San Francisco : 
Bancroft-Whitney Company. t1go1. Law 
Sheep. (1242 pp.) 

The cases digested and the citations of which 
are here brought together, are contained in 
the twenty-five volumes, of the 
United States Reports. The statements of the 
several points decided in each case are models 
of clearness and conciseness. Printing di- 
rectly after the several points in a case the 
citations bearing on that particular part of the 
decision, as is done here, brings all the references 
to each individual point before the eye at a 
glance. The inclusion of citations from the 
various “ Reporters” makes it possible to bring 
the references quite closely down to date. 
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ENCYCLOPEDIC NOTES. 

MEMBERS of the legal profession throughout the 
country are looking forward with no little interest to 
the appearance of the first volume of the Cyclopedia 
of Law and Procedure to be issued shortly. While 
the cyclopedic method of rounding up the law is far 
from being a new one, having been to some extent 
developed as far back as Viner’s and Bacon’s 
Abridgments, yet so many new and original features 
are included in the plan of this work as to make it 
practically a novelty. 

Lawyers are proverbially -conservative, much 
given to clinging to the old things, and over-timid 
of parting from time-honored precedents. And no- 
where has the evil effect of this ultra-conservatism 
been more apparent than in the making of law books. 
While the technical literature of the other learned 
professions has been keeping place with the require- 
ments of modern civilization the lawyer’s books have 
been falling further and further behind, until the 
necessity for radical improvements in the methods 
of law writing has become decidedly apparent, even 
to those antiquated believers in general principles 
who deem a “ case lawyer” beneath contempt. It 
is undoubtedly true that every lawyer who practices 
in the courts to-day is a “ case lawyer ” however un- 
willing he may be to admit it, and the text book 
that he wants is not one containing theoretical dis- 
sertations upon the law as it should be, and citing 
venerable cases, decided in the long ago. The 
ideal book to meet the demands of the modern 
lawyer must not only contain a concise and accurate 
statement of the law as it is, but must also cite all 
the authorities that have made the law what it is; it 
must not only treat all the law on a given subject, 
but must treat it all in one place, and must make 
that place easy of access to the busy searcher for 
knowledge ; and, above all things, it must not only 
be up to date when published, but it must be capable 
of keeping step with the progress of the science. 

All these things are promised, zzfer alia, by the 


| publishers of the Cyclopedia of Law and Procedure, 


published by the American Book Company, New 
York, and therefore we feel that the appearance of 
their first volume will be a rather noteworthy even 
in legal circles. The most attractive feature of this 
work, from the bookbuyers’ standpoint, is the plan of 
keeping it always abreast: of the decisions by a 


| simple and inexpensive system of annotation, where- 
Lon- | 


by the continual appearance of “new editions” 


will be rendered unnecessary, or rather indefensible ; 
it was always unnecessary. Without something of 
the sort the value of a legal text-book is ephemeral 
to a degree, and the large percentage of practically 
useless books that load the shelves of every lawyer 
will bear testimony to the truth of the assertion. 











